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Appeal from an order of the Monroe County Court (Michael L.
Dollinger, J.), entered September 25, 2020.  The order determined that
defendant is a level two risk pursuant to the Sex Offender
Registration Act.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  On appeal from an order determining that he is a
level two risk pursuant to the Sex Offender Registration Act
(Correction Law § 168 et seq.), defendant contends that County Court
engaged in impermissible double counting by assessing points against
him under risk factors 12, 13 and 14 based on the same underlying
conduct.  We reject that contention.  Defendant was properly assessed
points under risk factor 12 because he refused to participate in sex
offender treatment due to his unwillingness to abide by Internet
restrictions, and he was properly assessed points under risk factor 13
because he violated the terms and conditions of his probation.  The
violations in question concerned not only defendant’s refusal to
continue with treatment, but also his impermissible use of the
Internet for sexually related purposes.  

With respect to risk factor 14, there is no dispute that
defendant was released from jail in Oklahoma without any supervision,
and that he had no supervision when he moved to New York.  Although
defendant’s release from jail without supervision was the result of
his being terminated from probation, the assessment of points under
both risk factor 13 and risk factor 14, based on his unsatisfactory
conduct while supervised and his release without supervision,
respectively, does not constitute improper double counting (see People
v Cruz, 139 AD3d 601, 602 [1st Dept 2016]; see also People v Corn, 128
AD3d 436, 436-437 [1st Dept 2015]). 
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In the alternative, defendant contends that the court should have
granted his request for a downward departure to risk level one. 
Although we agree with defendant that he met his burden of
establishing the existence of appropriate mitigating factors by a
preponderance of the evidence (see generally People v Gillotti, 23
NY3d 841, 861 [2014]), we conclude that the court did not abuse its
discretion in denying his request for a downward departure (see People
v Wooten, 136 AD3d 1305, 1306 [4th Dept 2016]).  
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