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Appeal from a judgment of the Supreme Court, Monroe County
(Thomas E. Moran, J.), rendered December 13, 2016.  The judgment
convicted defendant, upon a plea of guilty, of attempted criminal
possession of a weapon in the second degree.  

It is hereby ORDERED that the judgment so appealed from is 
unanimously affirmed. 

Memorandum:  On appeal from a judgment convicting him upon his
plea of guilty of attempted criminal possession of a weapon in the
second degree (Penal Law §§ 110.00, 265.03 [3]), defendant contends
that Supreme Court erred in accepting his plea without further inquiry
into whether defendant was aware of a possible defense based on the
operability of the gun.  Although that contention survives defendant’s
purported waiver of the right to appeal (see People v DeJesus, 144
AD3d 1564, 1565 [4th Dept 2016]), defendant failed to preserve it for
our review inasmuch as he did not move to withdraw the plea or to
vacate the judgment of conviction (see People v Mobayed, 158 AD3d
1221, 1222 [4th Dept 2018], lv denied 31 NY3d 1015 [2018]).  Contrary
to defendant’s contention, this case does not fall within the narrow
exception to the preservation requirement stated in People v Lopez (71
NY2d 662, 666 [1988]).
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