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Appeal from an order and judgment (one paper) of the Supreme
Court, Erie County (Deborah A. Chimes, J.), entered November 18, 2019.
The order and judgment granted the motion of defendant to dismiss the
complaint and dismissed the complaint.

It 1s hereby ORDERED that the order and judgment so appealed from
i1s unanimously modified on the law by reinstating the complaint to the
extent that it seeks declarations in the fourth and sixth causes of
action and granting judgment in favor of defendant as follows:

It 1s ADJUDGED and DECLARED that there is no agreement
between the parties,

and as modified the order and judgment is affirmed without costs.

Memorandum: We agree with Supreme Court that plaintiffs are not
entitled to the relief sought in the complaint. We note, however,
that the court erred in dismissing the complaint to the extent that it
seeks declarations in the fourth and sixth causes of action and iIn
failing to declare the rights of the parties (see Maurizzio v
Lumbermens Mut. Cas. Co., 73 NY2d 951, 954 [1989]; Ilves Hill Country
Club, Inc. v City of Watertown, 185 AD3d 1494, 1496-1497 [4th Dept
2020]; Ames v County of Monroe, 162 AD3d 1724, 1725 [4th Dept 2018]).
We therefore modify the order and judgment accordingly.
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