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Appeal from an order of the Wom ng County Court (M chael M
Mohun, J.), dated May 23, 2017. The order determ ned that defendant
is alevel tw risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froman order determning that he is a
level two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in granting an upward departure fromhis presunptive
classification as a level one risk to a level two risk. W reject
t hat contention.

It is well settled that, when the People establish, by clear and
convi nci ng evidence (see Correction Law 8 168-n [3]), the existence of
aggravating factors that are, “as a matter of law, of a kind or to a
degree not adequately taken into account by the [risk assessnent]
gui delines,” a court “mnust exercise its discretion by weighing the
aggravating and [any] mtigating factors to determ ne whether the
totality of the circunstances warrants a departure” froma sex
of fender’ s presunptive risk level (People v GIllotti, 23 NY3d 841, 861
[ 2014] ; see People v Sincerbeaux, 27 Ny3d 683, 689-690 [2016]; Sex
O fender Registration Act: Risk Assessnent Cuidelines and Commrentary
at 4 [2006]). Here, the People established by clear and convi nci ng
evi dence that defendant not only used the internet to engage with an
under cover police officer posing as a 15-year-old boy and commruni cate
to himthat he wanted to engage in sexual activity wth him but also
“ ‘exhibited a wllingness to act on his conpulsions’ ” by arranging
to meet with the intended victimand traveling fromhis hone to the
arranged neeting site (People v Blackman, 78 AD3d 803, 804 [2d Dept
2010], Iv denied 16 Ny3d 707 [2011]; see People v DeDona, 102 AD3d 58,
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68-69 [2d Dept 2012]; People v Agarwal, 96 AD3d 1450, 1451 [4th Dept
2012]). The People further established that defendant sought

phot ographs fromthe intended victimand admtted that he hoped those
phot ographs woul d contain child pornography, and that defendant
enticed the intended victimto neet with the promse of illicit drugs.
Toget her, these are “aggravating . . . circunmstances . . . of a kind
or to a degree not adequately taken into account by the guidelines”
(Gllotti, 23 NY3d at 861).
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