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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER
ABI MAEL AYALA- GONZALEZ, ALSO KNOWN AS JAVI, ALSO

KNOWN AS RABI TO, ALSO KNOWN AS M JO,
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ERIN A KULESUS CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HILLERY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Erie County
(Christopher J. Burns, J.), rendered August 17, 2016. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degree and crim nal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of murder in the second degree (Penal Law
8§ 125.25 [1]) and crimnal possession of a weapon in the second degree
(8 265.03 [3]), arising fromthe fatal shooting of the victimoutside
a residence on Herkiner Street in Buffalo. Defendant contends that
the conviction is not supported by legally sufficient evidence
primarily because there is no direct evidence that he fired the shot
that killed the victim “It is well settled that, even in
circunstantial evidence cases, the standard for appellate revi ew of
| egal sufficiency issues is whether any valid |ine of reasoning and
perm ssible inferences could | ead a rational person to the concl usion
reached by the [factfinder] on the basis of the evidence at trial,
viewed in the Iight nost favorable to the People” (People v Pichardo,
34 AD3d 1223, 1224 [4th Dept 2006], |v denied 8 NY3d 926 [2007]
[internal quotation marks omitted]; see generally People v Bl eakl ey,
69 NY2d 490, 495 [1987]). Here, prosecution witnesses testified that
def endant was observed arguing with the victimabout poor quality
drugs earlier on the day of the shooting and that, later in the day,
gunshots were heard and a man with a blond ponytail, i.e., a
di stingui shing feature of defendant’s appearance, was observed with a
gun in his hands running toward West Del avan Avenue, near Her ki ner
Street. Prosecution witnesses also testified that, around the sane
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time, defendant ran to a yellow pickup truck on Wst Del avan Avenue
with a gun in his hand. W therefore conclude that there is anple
evidence in the record fromwhich the jury could have reasonably
concl uded that defendant possessed a weapon and fired the shot that
killed the victim Additionally, upon view ng the evidence in |ight
of the elenents of the crimes as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we reject defendant’s contention
that the verdict is against the weight of the evidence (see generally
Bl eakl ey, 69 NY2d at 495).

Contrary to defendant’s further contention, Suprene Court did not
err in denying defense counsel’s request for a racial identification
charge (cf. People v Boone, 30 NY3d 521, 526 [2017]). View ng the
evi dence, the law and the circunstances of this case in totality and
as of the tinme of the representation, we conclude that defense counsel
provi ded neani ngful representation (see generally People v Baldi, 54
NYy2d 137, 147 [1981]). W further conclude that the sentence is not
unduly harsh or severe. Finally, we have reviewed defendant’s
remai ni ng contention and conclude that it does not warrant
nodi fication or reversal of the judgnent.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



