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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered COctober 26, 2015. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the second degree,
endangering the welfare of a child (two counts), theft of services and
crim nal possession of a weapon in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting himupon a jury verdict of, inter alia, nmanslaughter in the
second degree (Penal Law 8 125.15 [1]) and two counts of endangering
the welfare of a child (8 260.10 [1]). The prosecution arose from
defendant’ s conduct in |eaving his son and daughter al one for the
night in his single-famly house while providing electricity thereto
by running a gas-powered generator in the basenent. The generator
em tted carbon nonoxide into the house and caused the son’s
hospitalization for serious injuries and the daughter’s death. In
appeal No. 2, defendant appeals froma judgnent convicting himupon
his plea of guilty of schene to defraud in the first degree (8 190. 65
[1] [b]) arising fromallegations that, on two separate occasions in
the nonths following the incident with the children, he agreed to rent
the house to a prospective tenant, accepted a security deposit from
t he prospective tenant, and refused to return the security deposit
even though the house was not ready for occupancy as prom sed when
each prospective tenant sought to nove in. W affirmin each appeal.

Def endant contends in appeal No. 1 that the evidence is not
legally sufficient to support the conviction of mansl aughter in the
second degree. “A person is guilty of manslaughter in the second
degree when,” as relevant here, “[h]e recklessly causes the death of
anot her person” (Penal Law 8 125.15 [1]). Wth respect to the
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cul pable mental state, “[a] person acts recklessly with respect to a
result . . . when he is aware of and consciously disregards a
substantial and unjustifiable risk that such result wll occur

The risk nmust be of such nature and degree that disregard thereof
constitutes a gross deviation fromthe standard of conduct that a
reasonabl e person woul d observe in the situation” (8 15.05 [3]). It
is not enough that a person should have known of the substantial and
unjustifiable risk; rather, the person “nust have actually known of,
and consciously disregarded, [that] risk” (People v Lewie, 17 NY3d
348, 357 [2011]).

| nasnmuch as defendant, in noving for a trial order of dismssal,
contended only that the evidence was legally insufficient to establish
that he consciously disregarded a substantial and unjustifiable risk
of death, he preserved his contention only with respect to that
conmponent of reckl essness (see People v Gray, 86 Ny2d 10, 19 [1995];
see generally Lewi e, 17 NY3d at 362).

In any event, defendant’s contention is without nerit in al
respects because the evidence, viewed in the Iight nost favorable to
t he People (see People v Contes, 60 Ny2d 620, 621 [1983]), is legally
sufficient to support the conviction of manslaughter in the second
degree (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
“Often there is no direct evidence of a defendant’s nental state and
the jury nmust infer the nmens rea circunstantially fromthe surrounding
facts” (People v Smith, 79 Ny2d 309, 315 [1992]; see People v
Fei ngol d, 7 Ny3d 288, 296 [2006]; People v Mtchell, 94 AD3d 1252,
1254 [3d Dept 2012], Iv denied 19 NY3d 964 [2012]). Here, the People
established that defendant was an experienced HVAC prof essi onal who
installed heating and air conditioning units and new furnaces, and
al so conpleted electrical work for such furnaces. After electrical
service to the house was di sconnected due to nonpaynent, defendant
initially placed the gas-powered generator outside in the backyard,
whi ch indicated that defendant knew that the generator was intended to
be used outdoors. Only after a deputy sheriff responded to a noise
conpl aint from defendant’s nei ghbor a few days | ater did defendant
nove the generator fromthe backyard to the basenment of the house.
Def endant pl aced the generator in the corner of the basenent with a
fan on the floor blowing toward a nearby open wi ndow. As established
by witness testinony and phot ographi c exhibits, the generator included
a warning | abel on the top near the gas cap expressly warning that “to
reduce the risk of injury or death . . . [d]o not operate in any
bui I ding, vehicle or enclosure” and that “[e] xpl osion, fire or carbon
nonoxi de poi soning may result” (internal quotation narks omtted).
The jury could reasonably infer from defendant’s professional HVAC
experience and the warning | abel, along with his decisions with
respect to the initial placenent of the generator outside and the
subsequent attenpted “ventilation” of the generator in the basenent,
that he actually knew that operating the generator inside in any
manner posed a substantial and unjustifiable risk of death by the
em ssion of toxic funmes (see Lewie, 17 NY3d at 357; People v Peters,
126 AD3d 1029, 1031 [3d Dept 2015], Iv denied 25 Ny3d 991 [2015]).
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Def endant contends that the evidence is legally insufficient with
respect to mansl aughter in the second degree because it did not
establish that he had actual know edge that his attenpted
“ventilation” was inadequate to renediate the risk associated with
operating the generator in the basenent. W reject that contention.
Not only was defendant’s attenpted “ventilation” indicative of his
know edge of the subject risk of operating the generator inside in any
manner, but the evidence al so established that defendant knew that his
purported renedial efforts were ineffective. The son testified that,
during the period when the generator was running in the basenent, it
sonetinmes emtted a noticeable snell of fumes. The son also testified
that, a couple days prior to the daughter’s death, he was in the
basenment with defendant while the generator was running and told
def endant that he did not feel well. Inasnmuch as defendant responded
to the son’s conplaint by directing himto go outside, the jury could
reasonably infer that defendant was aware that, despite his attenpted
“ventilation,” toxic em ssions fromthe generator were present in the
house and were detrinmentally affecting the health of his children when
they were inside. The jury was also entitled to infer that defendant
actually knew that the attenpted “ventilation” of the toxic em ssions
i nside the house fromthe running generator was ineffective because
the son called defendant after defendant |eft the house on the night
in question and prior to the daughter’s death to report that he and
t he daughter were not feeling well, which was consistent with his
prior conplaint of illness nade in defendant’s presence.

Contrary to defendant’s contention, the evidence is also legally
sufficient to establish that he consciously disregarded the
substantial and unjustifiable risk of death. Defendant deliberately
noved the generator fromthe backyard to the basenent despite having
actual know edge that operating the generator inside in any manner
posed a substantial and unjustifiable risk of death by the em ssion of
toxic funmes. He disregarded that risk by |leaving the children hone
al one while the generator was running, and in a house with no
functi onal carbon nonoxi de detectors, to go on a date with a wonman.
Mor eover, defendant received a call fromthe son on the night in
guestion reporting that he and the daughter were not feeling well, and
the woman reiterated that same conplaint to defendant after making a
followup call to the son. The evidence established that defendant
di sm ssed the children’s reported condition, “played it off” as though
the son was nerely bored and want ed defendant honme in order to use
defendant’s cell phone data, declined to return hone, and insisted
that he and the woman continue to their destination. Based on the
foregoi ng, we conclude that the evidence is legally sufficient to
establish that defendant consciously disregarded the substantial and
unjustifiable risk of death, of which he was actually aware, posed by
operating the generator inside the house (see Lewie, 17 NY3d at 357;
Peters, 126 AD3d at 1031).

Contrary to defendant’s further contention, view ng the evidence
in light of the elenments of the crinme of manslaughter in the second
degree as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict on that count is not against the
wei ght of the evidence (see Peters, 126 AD3d at 1031; see generally
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Bl eakl ey, 69 Ny2d at 495). Even assum ng, arguendo, that a different

verdi ct woul d not have been unreasonabl e, we cannot concl ude that the

jury failed to give the evidence the weight it should be accorded (see
general ly Bl eakl ey, 69 Ny2d at 495).

Def endant correctly concedes that he failed to preserve for our
review his contention in appeal No. 1 that he was deprived of a fair
trial by prosecutorial msconduct on sunmation inasmuch as he did not
object to any alleged instances thereof (see People v Reed, 163 AD3d
1446, 1447 [4th Dept 2018], Iv denied —NY3d —[2018]). W decline to
exerci se our power to review that contention as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]).

Def endant al so contends in appeal No. 1 that he was denied
ef fective assistance of counsel based upon several acts or om ssions
on the part of defense counsel. W reject defendant’s contention that
def ense counsel was ineffective in failing to object to remarks nmade
by the prosecutor on summati on. The prosecutor should have avoi ded
describing as “reckl ess” additional conduct by defendant relating to
t he endangering the welfare of a child counts because the only
reckl ess conduct for which defendant was charged related to the
operation of the generator inside the house and reckl essness is not
the rel evant nens rea for endangering the welfare of a child (see
Penal Law § 260.10 [1]). However, the prosecutor’s conflation of the
el ements of the charges “could not have been interpreted by the jury
as an instruction on the | aw, because [County] Court repeatedly
advised the jurors that it would instruct themon the | aw and
subsequent|ly gave correct instructions on the |aw (People v El der,
152 AD3d 787, 788 [2d Dept 2017], |v denied 30 NY3d 979 [2017]).
Thus, “ ‘[t]o the extent that a portion of the prosecutor’s sumation
could be viewed as containing a msstatenent of law, . . . any
prej udi ce was avoi ded by the court’s instructions, which the jury is
presuned to have followed ” (People v Harper, 132 AD3d 1230, 1234
[ 4th Dept 2015], |v denied 27 Ny3d 998 [2016]). Further, even
assum ng, arguendo, that the prosecutor exceeded the broad bounds of
perm ssi bl e rhetorical comrent by denigrating the defense and
encouraging the jury to do justice for the subject children and
soci ety, we conclude that those conments were not so egregious as to
deprive defendant of a fair trial (see People v Cark, 138 AD3d 1449,
1451 [4th Dept 2016], |v denied 27 NY3d 1130 [2016]; People v Scott,
60 AD3d 1483, 1484 [4th Dept 2009], |v denied 12 Ny3d 859 [2009]).
Based on the foregoing, we conclude that defense counsel’s failure to
object to the remarks at issue did not “render[ ] his overal
representation constitutionally defective” (People v Wagg, 26 NY3d
403, 411 [2015]; see People v Wllianms, 29 NY3d 84, 90 [2017]; People
v Cooper, 134 AD3d 1583, 1586 [4th Dept 2015]).

We al so reject defendant’s contention that defense counsel was
ineffective in failing to request the | esser included charge of
crimnally negligent hom cide. Although there was a reasonabl e view
of the evidence that defendant commtted crimnally negligent hom cide
but not mansl aughter in the second degree (see People v Heide, 84 Ny2d
943, 944 [1994]), “it is incunbent on defendant to denonstrate the
absence of strategic or other legitinmate explanations” for defense
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counsel s allegedly deficient conduct (People v Rivera, 71 Ny2d 705,
709 [1988]; see People v Benevento, 91 Ny2d 708, 712 [1998]), and here
def endant “has not denonstrated that the failure to request [such a]
charge was ot her than an acceptabl e all-or-nothing defense strategy”
(People v Rosario, 157 AD3d 988, 994 [3d Dept 2018], |Iv denied 31 NY3d
1121 [2018] [internal quotation marks omtted]; see People v MFadden,
161 AD3d 1570, 1571 [4th Dept 2018], |v denied 31 NYy3d 1150 [2018]).
“Indeed, it would have been a reasonable strategy for defense counse
to decide not to request crimnally negligent hom cide as a | esser

i ncl uded of fense because, w thout that charge, the chances of

def endant being acquitted outright [with respect to hom cide] were

i ncreased” (MFadden, 161 AD3d at 1571). Defendant nonet hel ess
contends that such a strategy was unreasonabl e under the circunstances
of this case because the jury would have found himcul pable in sone
manner given the evidence against him and the absence of the |esser

i ncl uded charge deprlved the jury of the opportunity to conprom se,
i.e., caused the jury to convict himof manslaughter in the second
degree. W reject that contention, however, because the jury could
have acquitted himentirely or conprom sed by convicting himof only
the two counts of endangering the welfare of a child (see id.).

Contrary to defendant’s contention, defense counsel was not
ineffective for failing to nove to dism ss the count of crimna
i npersonation in the second degree “inasnuch as [the court] sua sponte
dismssed . . . th[at] count[ ]” (People v Place, 152 AD3d 976, 980
[ 3d Dept 2017], Iv denied 30 NY3d 1063 [2017]). Defendant’s renmi ning
contention that defense counsel was unfamliar with the applicable | aw
is belied by the record.

W reject defendant’s further contention that the sentence in
appeal No. 1 is unduly harsh and severe.

In view of our determnation affirmng the judgnent in appeal No.
1, we reject defendant’s contention that the judgment in appeal No. 2
nmust be reversed on the ground that he pleaded guilty in appeal No. 2
based on the prom se that the sentence in appeal No. 2 would run
concurrently with the sentence in appeal No. 1 (see People v Roig, 117
AD3d 1462, 1463 [4th Dept 2014], |v denied 23 NY3d 1042 [2014]; People
v Khammoni vang, 68 AD3d 1727, 1727-1728 [4th Dept 2009], |v denied 14
NY3d 889 [2010]; cf. People v Fuggazzatto, 62 Ny2d 862, 863 [1984]).
Finally, even assum ng, arguendo, that defendant’s waiver of the right
to appeal in appeal No. 2 is invalid and thus does not preclude our
review of his challenge to the severity of the sentence in that appea
(see People v Pedro, 134 AD3d 1396, 1397 [4th Dept 2015]; People v
Caufield, 126 AD3d 1542, 1542 [4th Dept 2015]), we neverthel ess
conclude that the sentence is not unduly harsh or severe.

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



