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Appeal froma judgnent of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered March 31, 2015. The judgment
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degree and driving while intoxicated.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by vacating the sentence inposed on
count two of the indictnent, and as nodified the judgnment is affirnmed,
and the matter is remtted to Suprene Court, Erie County, for
resentenci ng on that count.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]) and mi sdeneanor driving while
i ntoxicated (DW) (Vehicle and Traffic Law 88 1192 [2]; 1193 [1] [Db]
[i]). Defendant contends, and the People concede, that Suprene Court
failed to apprehend the extent of its sentencing discretion on the DW
count. W agree. Defendant’s contention is not foreclosed by his
wai ver of the right to appeal and does not require preservation (see
People v Davis, 115 AD3d 1239, 1239 [4th Dept 2014]). During the plea
col l oquy, the court inforned defendant that the fine for the DW was
bet ween $1, 000 and $5, 000, when in fact the fine was between $500 and
$1,000, and it was discretionary, not mandatory, if the court inposed
a period of inprisonnent (see 8 1193 [1] [b] [i]; People v Bills, 103
AD3d 1149, 1149-1150 [4th Dept 2013]; People v Swan, 277 AD2d 1033,
1034 [4th Dept 2000], Iv denied 96 Ny2d 788 [2001]). Additionally,
the record does not establish that the court was aware of the possible
peri ods of probation and the duration for the condition of the
ignition interlock device (see Penal Law 8 65.00 [3] [d]; Vehicle and
Traffic Law 8§ 1193 [1] [b] [ii]; cf. People v Beyrau, 115 AD3d 1240,
1240 [4th Dept 2014]). We therefore nodify the judgnment by vacati ng
t he sentence inposed on count two of the indictnent, and we renmit the
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matter to Supreme Court for resentencing on that count (see Bills, 103
AD3d at 1150).

Ent er ed: Novenber 16, 2018 Mark W Bennett
Cerk of the Court



