SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1140
CA 18-00787
PRESENT: SM TH, J.P., CENTRA, PERADOTTO, CURRAN, AND TROUTMAN, JJ.
RAY E. CLARK, 111, PLAINTIFF- RESPONDENT,
Vv MEMORANDUM AND ORDER

TOM OF LYONSDALE, TOWN OF LYONSDALE H GHWAY
DEPARTMENT AND EDWARD A. FARR,
DEFENDANTS- APPELLANTS.

CONGDQN, FLAHERTY, O CALLAGHAN, REID, DONLON, TRAVI S & FI SHLI NGER
UNI ONDALE ( CHRI STI NE GASSER OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

SHANLEY LAW OFFI CES, MEXI CO (P. M CHAEL SHANLEY OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Lewis County (Charles
C. Merrell, J.), entered Novenber 30, 2017. The order denied the
nmotion of defendants for summary judgnment dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeki ng damages for
injuries he sustained when the vehicle that he was driving was
all egedly struck by the wi ng bl ade of a snowpl ow operated by defendant
Edward A. Farr, who was enpl oyed by defendant Town of Lyonsdal e
(Town). Suprene Court deni ed defendants’ notion for sunmary judgnment
di sm ssing the conplaint. Defendants appeal, and we reverse.

Vehicle and Traffic Law 8 1103 (b) “exenpts all vehicles
“actually engaged in work on a highway’ —+ncl udi ng [ snowpl ows] —+romt he
rules of the road” (Riley v County of Broone, 95 NY2d 455, 461
[ 2000]). Here, defendants established as a matter of |aw that the
snowpl ow was “actually engaged in work on a hi ghway” at the tine of
the incident (8 1103 [b]; see Harris v Hanssen, 161 AD3d 1531,
1532-1533 [4th Dept 2018]; cf. Arrahimv Cty of Buffalo, 151 AD3d
1773, 1773 [4th Dept 2017]; Hof mann v Town of Ashford, 60 AD3d 1498,
1499 [4th Dept 2009]), and plaintiff’s evidence that the plow bl ade
was up at the tinme of the accident did not raise a triable issue of
fact with respect thereto inasnuch as plaintiff did not dispute that
Farr was “working his run or beat at the tine of the accident”
(Harris, 161 AD3d at 1533 [internal quotation marks omitted]).

Thus, Farr was exenpt fromthe rules of the road unless he acted
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with “reckless disregard for the safety of others” (Vehicle and
Traffic Law 8 1103 [b]; see Ferrand v Town of N. Harnony, 147 AD3d
1517, 1517 [4th Dept 2017]). “That standard requires evidence that a
person has acted ‘in conscious disregard of a known or obvious risk
that [was] so great as to nake it highly probable that harm [woul d]
follow ” (Ferrand, 147 AD3d at 1518). Here, defendants al so
established as a matter of |aw that Farr’s conduct “did not rise to
the | evel of recklessness required for the inposition of liability”
(Ferreri v Town of Penfield, 34 AD3d 1243, 1243 [4th Dept 2006]; see
Primeau v Town of Amherst, 17 AD3d 1003, 1003-1004 [4th Dept 2005],
affd 5 NY3d 844 [2005]). In support of their notion, defendants
subm tted evidence that the | ane markings on the road were covered in
snow and the testinony of plaintiff that he had “no idea” whether any
part of the snowpl ow was actually in his lane of travel. Furthernore,
def endants’ expert testified that it was plaintiff’s vehicle that
crossed the center line into Farr’s |ane, causing the accident.

I n opposition, plaintiff failed to raise a triable issue of fact
Wth respect to the issue of reckless disregard (see Catanzaro v Town
of Lewi ston, 73 AD3d 1449, 1449 [4th Dept 2010]; Ferreri, 34 AD3d at
1243-1244). At nost, plaintiff established that Farr did not see
plaintiff’s vehicle and that a portion of the snowpl ow crossed the
center line of the road, which does not anpunt to reckl essness.
Moreover, plaintiff failed to submt conpetent evidence that Farr’s
operation of the snowpl ow wi thout either a “wing man” or certification
to operate the snowpl ow without a wing man was reckless. Finally,
while plaintiff and Farr provided different versions of the accident,
those differences alone do not create a question of fact on the issue
of reckless disregard here (see Catanzaro, 73 AD3d at 1449).

Ent er ed: Novenber 16, 2018 Mark W Bennett
Cerk of the Court



