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IN THE MATTER OF MERRI N DI STEFANO, PETI TI ONER
\% MVEMORANDUM AND ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

MERRI N DI STEFANO, PETI TI ONER PRO SE

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB COF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Ol eans County [M chael M
Mohun, A.J.], entered May 22, 2018) to review determ nations of
respondent. The determ nations found after tier Il and tier 11
heari ngs that petitioner had violated various inmate rul es.

It is hereby ORDERED that the determ nations are unani nously
confirmed without costs and the petition is disn ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
seeking to annul a series of five determnations, after tier Il and
tier Il hearings, that she violated several inmate rules arising from
several incidents. The record establishes that this proceedi ng was
untinely inasnmuch as it was comenced nore than four nonths after each
of the final administrative determnations in this matter (see CPLR
217 [1]; Matter of Jackson v Fischer, 78 AD3d 1335, 1335 [3d Dept
2010], Iv denied 16 Ny3d 705 [2011]). Furthernore, even assum ng,
arguendo, that this proceeding was tinely commenced with respect to
the fifth determ nation, we reject petitioner’s contention that the
determ nation is not supported by substantial evidence. The
m sbehavi or report, together with the testinony of the correction
of ficer who witnessed the incident, “constitutes substantial evidence
supporting the determ nation that petitioner violated [the applicable]
inmate rule[s]” (Matter of Aiver v Fischer, 82 AD3d 1648, 1648 [4th
Dept 2011]; see Matter of Jones v Annucci, 141 AD3d 1108, 1108-1109
[4th Dept 2016]). Petitioner’s denial of the reported m sbehavi or
nmerely raised an issue of credibility for the Hearing O ficer (see
Matter of Foster v Coughlin, 76 Ny2d 964, 966 [1990]).

We have consi dered petitioner’s renmaining contentions and
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conclude that they do not require a different result.

Ent er ed: Novenber 16, 2018 Mark W Bennett
Cerk of the Court



