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Appeal from a judgment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered July 11, 2016. The judgnent
convi cted defendant, upon his plea of guilty, of burglary in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of burglary in the first degree (Penal Law
§ 140.30 [3]). W agree with defendant that, as the People correctly
concede, defendant did not waive his right to appeal inasnmuch as that
condition was part of a prior plea agreenent that was w thdrawn before
the instant plea was entered (see People v Shay, 130 AD3d 1499, 1499
[4th Dept 2015]; People v G aham 187 AD2d 389, 389-390 [ 1lst Dept
1992], |v denied 81 Ny2d 840 [1993]). W nonetheless decline to
exercise our interest of justice jurisdiction to adjudi cate defendant
a yout hful offender (see People v Sakinovic, 149 AD3d 1596, 1596 [4th
Dept 2017]). Finally, the sentence is not unduly harsh or severe.
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