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Appeal from an order of the Monroe County Court (Vincent M
Dinolfo, J.), entered May 22, 2017. The order determ ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
([ SORA] Correction Law 8 168 et seq.). W reject defendant’s
contention that he should not have been assessed 30 points under risk
factor 5, age of victim because the People did not establish by clear
and convincing evidence that the victimwas | ess than 11 years ol d.
Def endant pleaded guilty to attenpted course of sexual conduct agai nst
achildin the first degree under Penal Law § 130.75 (1) (a), an
el enent of which is that the victimis a child |ess than 11 years ol d.
| nasnuch as “[f]acts previously . . . elicited at the tinme of entry of
a plea of guilty shall be deened established by clear and convincing
evi dence and shall not be relitigated” for SORA purposes (Correction
Law 8§ 168-n [3]), County Court properly allocated 30 points under risk
factor 5 (see People v Asfour, 148 AD3d 1669, 1670 [4th Dept 2017], Iv
deni ed 29 Ny3d 914 [2017]; see also People v Leach, 158 AD3d 1240,
1241 [4th Dept 2018], |v denied 31 NY3d 905 [2018]).

G ven the relative ages of defendant and his victimand the fact
that the victimwas |less than 11 years old at the tine of the crine,
we conclude that the record establishes by clear and convincing
evi dence that defendant was 20 years old or younger at the tinme of the
crinme, and we thus reject defendant’s contention that the court
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erroneously assessed 10 points under risk factor 8, age at first sex
crime.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court



