SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1167

KA 17-01483
PRESENT: WHALEN, P.J., CARNI, CURRAN, TROUTMAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MORI CE E. ARMSTRONG, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Victoria M
Argento, J.), entered June 6, 2017. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
| evel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court
erred in granting the People s request for an upward departure. W
reject that contention. “A court may nmake an upward departure froma
presunptive risk |l evel when, after consideration of the indicated
factors[,] . . . [the court determ nes that] there exists an
aggravating . . . factor of a kind, or to a degree, not otherw se
adequately taken into account by the [risk assessnent] guidelines”
(Peopl e v Abraham 39 AD3d 1208, 1209 [4th Dept 2007] [i nternal
guotation marks omtted]). Here, the People established by clear and
convi nci ng evidence the exi stence of nunerous aggravating factors not
adequately taken into account by the risk assessnent guidelines,
i ncludi ng the violent manner in which defendant commtted a prior
felony sex offense, the |l evel of violence and threats enpl oyed during
t he present case, and the fact that defendant conmtted the present
of fense while already a |l evel two sex offender (see People v Shim 139
AD3d 68, 76-77 [2d Dept 2016], |v denied 27 NY3d 910 [2016]; People v
O Fl aherty, 23 AD3d 237, 237 [1st Dept 2005], Iv denied 6 NY3d 705
[ 2006]) .
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