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CA 17-02002
PRESENT: CENTRA, J.P., LINDLEY, DEJOSEPH, NEMOYER, AND W NSLOW JJ.

RI CHARD H. WARNER, | NDI VI DUALLY, AND AS
GUARDI AN OF MARY DOROTHY WARNER, AN
| NCAPACI TATED PERSON, CLAI MANT- APPELLANT,

Vv MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 098768.)
(APPEAL NO. 1.)

THE COSCROVE LAW FI RM BUFFALO (EDWARD C. COSCROVE OF COUNSEL), FOR
CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCOD, ATTORNEY GENERAL, ALBANY (BRI AN D. G NSBURG OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal froma judgnent of the Court of Cains (J. David Sanpson,
J.), entered March 15, 2017. The judgnment dismi ssed the claimafter a
trial.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Claimant filed two separate clains, one seeking
damages for personal injuries sustained by claimnt’s decedent, and a
second seeki ng damages for her wongful death (see Warner v State of
New York, 125 AD3d 1324, 1325 [4th Dept 2015], |v denied 25 NY3d 906
[2015]). In appeal Nos. 1 and 2, claimnt appeals fromtwo judgnents,
entered after a nonjury trial on both clains, in which the Court of
Clainms dismissed the clains. W affirmin both appeals. Contrary to
claimant’ s contention, the court applied the correct standard of
“ordinary rules of negligence” and did not apply principles of
qualified imunity (Brown v State of New York, 31 NY3d 514, 519
[2018]). We reject claimant’s further contention that the court’s
determ nation is agai nst the weight of the evidence (see generally
Mosl ey v State of New York, 150 AD3d 1659, 1660 [4th Dept 2017];

Li vingston v State of New York, 129 AD3d 1660, 1660 [4th Dept 2015],
| v denied 26 NY3d 903 [2015]). The court determ ned that clai mant
failed to establish by a preponderance of the evidence that a
dangerous condition existed; that even if a dangerous condition

exi sted, the evidence did not establish that defendant had notice of
it; and, in any event, that claimant failed to establish by a

pr eponderance of the evidence that the dangerous condition was a
proxi mat e cause of the accident (see Brown, 31 NY3d at 519-520). W
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conclude that the court’s determ nations are based upon a fair
interpretation of the evidence (see Msley, 150 AD3d at 1661;
Li vingston, 129 AD3d at 1660).

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



