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Appeal from an order of the Onondaga County Court (Thomas J.
Mller, J.), entered July 21, 2017. The order denied defendant’s
petition seeking a downward nodification of his previously-inposed
classification as a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petitionis
reinstated, and the nmatter is remtted to Onondaga County Court for
further proceedings in accordance with the follow ng nmenmorandum
Def endant appeals from an order that denied his petition pursuant to
Correction Law 8 168-0 (2) seeking a downward nodification of his
previ ousl y-i nposed classification as a |l evel three risk under the Sex
O fender Registration Act ([SORA] 8 168 et seq.). As a prelimnary
matter, we note that defendant’s pro se notice of appeal states that
he is appealing pursuant to CPL 450.10 (1) “as it applies” to
Correction Law 8 168-n. CPL 450.10 (1), however, does not grant
defendant the right to appeal froman order denying his petition for a
downward nodi fication of his risk level; instead, that right is
conferred by CPLR 5701 (see generally People v Charles, 162 AD3d 125,
126, 137-140 [2d Dept 2018], |v denied 32 NY3d 904 [2018]).
Nevert hel ess, we deem the appeal to have been taken pursuant to the
proper statute, and we therefore reach the nerits of the issues raised
on appeal (see CPLR 2001).

We agree with defendant that he was denied effective assistance
of counsel, and we therefore reverse the order, reinstate the
petition, and remt the matter to County Court for a new hearing on
the petition. Defendant contended in the petition, anmong other
things, that he was entitled to a downward nodification of his risk
| evel classification. His assigned counsel, however, wote a letter
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to the court indicating that the petition |acked nerit, counsel would
not support the petition, and he had advi sed defendant to w thdraw the
petition so that defendant woul d not needlessly delay his right to
file a new nodification petition in tw years. W conclude that

def ense counsel “essentially[] becanme a w tness agai nst [defendant]
and took a position adverse to him” which deni ed defendant effective
assi stance of counsel (People v Caccaval e, 305 AD2d 695, 695 [2d Dept
2003]; see People v Freire, 157 AD3d 963, 964 [2d Dept 2018]; People v
Brown, 152 AD3d 1209, 1212 [4th Dept 2017], |v denied 30 NY3d 978
[2017]). In addition, a defendant nay commence a Correction Law

8 168-0 (2) proceeding no nore than once annually (see People v
Lashway, 25 NY3d 478, 483 [2015]), thus defense counsel’s advice was
incorrect as well as adverse to defendant’s position.

Contrary to defendant’s contentions in his pro se suppl enental
brief, the court did not err in refusing to allow himto challenge his
pl ea or other aspects of his underlying conviction. It is well
settled that a SORA proceedi ng may not be used to chall enge the
under |l ying conviction (see generally People v Buni ek, 121 AD3d 659,
659 [2d Dept 2014], |v denied 24 NY3d 914 [2015]; People v O avette,
96 AD3d 1178, 1179 [3d Dept 2012], |v denied 20 Ny3d 851 [2012];
People v Ayala, 72 AD3d 1577, 1578 [4th Dept 2010], |Iv denied 15 Ny3d
816 [2010]).

In light of our determ nation, we do not address the remaining
contentions in defendant’s main brief.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



