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Appeal froma judgnent of the Ni agara County Court (Matthew J.
Mur phy, 111, J.), rendered April 27, 2015. The judgnent convi cted
def endant, upon his plea of guilty, of sexual abuse in the first
degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, the plea is vacated and the matter is
remtted to Niagara County Court for further proceedings on the
i ndi ct nment.

Menorandum  On appeal froma judgment convicting himupon his
plea of guilty of two counts of sexual abuse in the first degree
(Penal Law 8§ 130.65 [2]), defendant contends that County Court erred
in accepting the plea because he nade a statenment during the
al l ocution that cast significant doubt on his guilt or otherw se
called into question the voluntariness of the plea and the court
failed to conduct a sufficient inquiry to ensure that the plea was
knowi ngly and voluntarily entered. W agree. Although defendant’s
contention survives his valid waiver of the right to appeal (see
generally People v Lopez, 6 NY3d 248, 255 [2006]), he failed to
preserve that contention for our review inasnmuch as he did not nove to
wi t hdraw the plea or to vacate the judgnent of conviction on that
ground (see People v Burtes, 151 AD3d 1806, 1807 [4th Dept 2017], Iv
deni ed 30 NY3d 978 [2017]; People v G bson, 140 AD3d 1786, 1787 [4th
Dept 2016], |v denied 28 NY3d 1072 [2016]; People v VanDeViver, 56
AD3d 1118, 1118 [4th Dept 2008], |v denied 11 Ny3d 931 [2009],
reconsi deration denied 12 NY3d 788 [2009]). This case nonethel ess
falls within the rare exception to the preservation requirenent (see
Peopl e v Lopez, 71 Ny2d 662, 666 [1988]; People v Dedesus, 144 AD3d
1564, 1565 [4th Dept 2016]). Defendant made a statenment during the
plea allocution that raised a potentially viable affirmative defense
pursuant to Penal Law 8§ 130.10 (1), thereby “giving rise to a duty on
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the part of the court, before accepting the guilty plea, to ensure

t hat defendant was aware of that defense and was know ngly and
voluntarily waiving it” (DeJesus, 144 AD3d at 1565; see People v Mx,
20 NY3d 936, 938-939 [2012]; People v Dukes, 120 AD3d 1597, 1598 [4th
Dept 2014]). W conclude that the court’s inquiry here was
insufficient to neet that obligation (see Mx, 20 NY3d at 939;
DeJesus, 144 AD3d at 1565). We therefore reverse the judgnent of
conviction, vacate the plea, and remt the matter to County Court for
further proceedings on the indictnent.

In Iight of our determ nation, we do not address defendant’s
remai ni ng contentions.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court



