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Appeal from a judgment of the Monroe County Court (Victoria M
Argento, J.), rendered COctober 17, 2014. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
assault in the first degree (two counts), assault in the second degree
and crimnal possession of a weapon in the second degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals from a judgnent convicting him
after a jury trial of nmurder in the second degree (Penal Law § 125.25
[2]), assault in the second degree (8 120.05 [2]), and two counts each
of assault in the first degree (8 120.10 [1], [3]) and crimna
possessi on of a weapon in the second degree (8 265.03 [1] [b]; [3]).
Contrary to defendant’s contention in his main and pro se suppl enenta
briefs, the evidence is legally sufficient to establish his identity
as one of the people who opened fire on a crowded street, killing one
person and injuring two others (see generally People v Danielson, 9
NY3d 342, 349 [2007]; People v Bl eakley, 69 Ny2d 490, 495 [1987]).
The Peopl e presented evidence that defendant and a codefendant were
driven to the scene of the shooting by defendant’s sister. Mnents
after the two men exited the vehicle, the sister, who testified for
the People at trial, heard numerous gunshots, and shortly thereafter
the two nen rushed back to her vehicle. At that tinme, defendant’s
si ster observed defendant in possession of a firearm

Mor eover, casings found at the scene established that two
different types of firearns were used in proximty to each other and
in proximty to the corner where defendant’s sister had parked her
vehicle. One nonth later, ammunition matching the brand and cal i ber
of both types of casings was found during the execution of a search
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warrant at the residence of defendant’s nother, which occurred while
def endant was present. In our view, “ ‘there is a valid line of
reasoni ng and perm ssible inferences fromwhich a rational jury could
have found [defendant’s identity] proved beyond a reasonabl e doubt’ ”
(Dani el son, 9 NY3d at 349; see generally Bl eakley, 69 Ny2d at 495).

Al t hough def endant raises several other challenges to the | ega
sufficiency of the evidence, he failed to preserve those chall enges
for our review inasnuch as his notion for a trial order of dismssa
was not specifically directed at those grounds (see People v G ay, 86
NY2d 10, 19 [1995]). 1In any event, we reject those challenges (see
general |y Bl eakl ey, 69 Ny2d at 495).

Viewi ng the evidence in |ight of the elenents of the crines as
charged to the jury (see Danielson, 9 NY3d at 349), including the
instruction that defendant could be found |iable as either a principa
or an acconplice (see Penal Law 8§ 20.00), we conclude that, contrary
to defendant’s contention in his main and pro se supplenental briefs,
the verdict on each count is not against the weight of the evidence
(see generally Bl eakl ey, 69 Ny2d at 495). Although different findings
woul d not have been unreasonable, we conclude that the jury did not
fail to give the evidence the weight it should be accorded (see
generally id.). The jury credited the testinony of defendant’s
sister, and we defer to the jury’'s credibility determ nati on under
t hese circunstances (see People v Washi ngton, 160 AD3d 1451, 1452 [4th
Dept 2018]; People v Harris, 56 AD3d 1267, 1268 [4th Dept 2008], Iv
deni ed 11 Ny3d 925 [2009]).

Before trial, the People submtted a Sandoval application
notifying County Court of their intent to inpeach defendant’s
credibility by questioning himconcerning his prior crimnal, vicious
or imoral acts. The court permtted the People to question defendant
concerning the facts and circunstances underlying one prior crimna
act and, with respect to a second act, limted the People s questions
to the existence of a felony conviction. W conclude that the court
did not abuse its broad discretion in its ruling (see generally People
v Smith, 27 NY3d 652, 660 [2016]), and the court’s exercise of
di scretion “should not be disturbed nerely because the court did not
provide a detailed recitation of its underlying reasonlng . .
particularly where, as here, the basis of the court’s decision nay be
inferred fromthe parties’ argunents” (People v Wal ker, 83 Ny2d 455,
459 [1994]; see People v Wertman, 114 AD3d 1279, 1281 [4th Dept 2014],
| v denied 23 NY3d 969 [2014]; cf. People v Gaham 107 AD3d 1421, 1422
[4th Dept 2013], affd 25 NY3d 994 [2015]).

Def endant further contends in his main brief that the court erred
in admtting in evidence the ammunition that was recovered during the
search of the residence of defendant’s nother. Initially we note
that, contrary to defendant’s contention, his alleged possession of
t hat ammuniti on does not constitute a prior bad act or a prior
uncharged crime and thus is not Mlineux evidence (see generally
People v Brewer, 129 AD3d 1619, 1620 [4th Dept 2015], affd 28 Ny3d 271
[ 2016] ; Peopl e v Anderson, 304 AD2d 450, 451 [1st Dept 2003], Iv
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deni ed 100 Ny2d 592 [2003]; People v Duggan, 229 AD2d 688, 689-690 [ 3d
Dept 1996], |v denied 88 NY2d 984 [1996]). Moreover, the court
properly exercised its discretion in admtting the ammunition in

evi dence inasrmuch as it “was relevant circunstantial evidence of
defendant’s [participation in the shooting], specifically because the
type [and brand] of anmunition matched the type of weapon [used in the
shooting] and [the brand of casings found at the scene]. The
connection between the rounds of anmunition and the charges sought to
be proved was not so tenuous as to be inprobable” (People v Vasquez,
214 AD2d 93, 104 [1st Dept 1995], |v denied 88 Ny2d 943 [1996], citing
People v Mrenda, 23 Ny2d 439, 453 [1969]; see People v Gray, 116 AD3d
480, 481 [1lst Dept 2014], affd 27 Ny3d 78 [2016]; cf. People v

Buoni ncontri, 18 AD3d 569, 569 [2d Dept 2005], affd 6 NY3d 726

[ 2005]) .

W reject defendant’s contention in his main brief that there was
an insufficient foundation for the adm ssion in evidence of a
surveillance video obtained fromthe hospital where the codef endant
sought treatnent after the shooting. The hospital’s director of
corporate security, who maintained the building s video recording
surveillance systemand thus “was famliar with [its] operation”
(People v Costello, 128 AD3d 848, 848 [2d Dept 2015], |v denied 26
NY3d 927 [2015], reconsideration denied 26 NY3d 1007 [2015]),
testified that the exhibit admtted at trial “ ‘truly and accurately
represent[ed] what was before the canera’ ” on the night of the events
(People v Patterson, 93 Ny2d 80, 84 [1999]; see al so People v Davis,
28 Ny3d 294, 303 [2016]).

Def endant further contends in his main brief that he was denied a
fair trial by prosecutorial msconduct on summation. That contention
is not preserved for our review “inasmuch as defense counsel did not
object to certain instances . . . and failed to take any further
actions such as requesting a curative instruction or noving for a
m strial when his objections were sustained” (People v G bson, 134
AD3d 1512, 1512-1513 [4th Dept 2015], |v denied 27 NY3d 1151 [2016];
see People v Tol bert, 283 AD2d 930, 931 [4th Dept 2001], Iv denied 96

NY2d 908 [2001]). In any event, we conclude that the prosecutor’s
comments were not “so egregious” as to warrant reversal and did not
cause “such substantial prejudice to . . . defendant that he [was]

deni ed due process of law (People v Mtt, 94 AD2d 415, 418-419 [4th
Dept 1983]).

We reject the further contention of defendant in his pro se
suppl emental brief that he was denied effective assistance of counsel.
| nsof ar as defendant contends that defense counsel failed to interview
wi t nesses, did not consult with defendant, did not supply defendant
with di scoverable material and inproperly advi sed defendant not to
testify, those contentions are based on nmatters outside the record and
are not reviewable on direct appeal (see People v Washi ngton, 39 AD3d
1228, 1230 [4th Dept 2007], Iv denied 9 NY3d 870 [2007]; People v
Lawr ence, 27 AD3d 1120, 1121 [4th Dept 2006], |v denied 6 NY3d 850
[2006]). “Defendant’s remai ning conplaints concerning defense
counsel’s representation are based on di sagreenents with tria
tactics, and defendant has failed to establish the absence of any
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| egitimate explanation for defense counsel’s decisions” (Lawence, 27
AD3d at 1121; see People v Seaton, 147 AD3d 1531, 1532 [4th Dept
2017]; see generally People v Caban, 5 NY3d 143, 154 [2005]).

In his pro se supplenental brief, defendant contends that he was
denied his right of confrontation when the autopsy report was admtted
in evidence and one nedical exam ner was pernmtted to testify
regarding the findings made and docunmented by a second nedi ca
exam ner who prepared the report. That contention is not preserved
for our review (see People v Chelley, 121 AD3d 1505, 1506 [4th Dept
2014], |v denied 24 Ny3d 1218 [2015], reconsideration denied 25 Ny3d
1070 [2015]; People v Bonner, 94 AD3d 1500, 1501-1502 [4th Dept 2012],
| v denied 19 Ny3d 1101 [2012], reconsideration denied 20 Ny3d 1059
[2013]). 1In any event, defendant’s contention |acks nerit (see People
v Freycinet, 11 NY3d 38, 42 [2008]; see also People v John, 27 Ny3d
294, 315 [2016]; Chelley, 121 AD3d at 1506-1507; People v Acevedo, 112
AD3d 454, 455 [1st Dept 2013], |v denied 23 NY3d 1017 [2014]).

Al t hough defendant further contends in his pro se suppl enent al
brief that he was denied his right to be present at a material stage
of the proceedi ngs, we conclude that defendant “failed to neet his
burden of comng forward with substantial evidence establishing his
absence” fromany material stage of the proceedi ngs (People v Foster,
1 NY3d 44, 48 [2003]; see People v Rivera, 83 AD3d 1370, 1371 [4th
Dept 2011], lv denied 17 NY3d 904 [2011]).

Finally, we reject defendant’s contention in his main and pro se
suppl emental briefs that the sentence is unduly harsh and severe.

Ent er ed: Novenber 9, 2018 Mark W Bennett
Cerk of the Court



