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Appeal from a judgnment of the Suprenme Court, Onondaga County
(Anthony J. Paris, J.), entered Novenber 3, 2017. The judgnent, anong
ot her things, awarded plaintiffs noney damages as agai nst defendant.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiffs conmenced this action seeking damages
for, inter alia, breach of a Renediati on Agreenent (Agreenent)
pursuant to which defendant took responsibility for addressing
petrol eum contam nation that existed at a marina. Plaintiffs
purchased the marina in 2002 froman affiliate of defendant; defendant
served as the nortgage | ender for the transaction. At the tinme of the
sale, all parties were aware that the marina had been contam nated by
petroleumspills and that the New York State Departnent of
Envi ronnent al Conservation (DEC) would require renedi ation of the
site. Thus, as part of the sale, and as an i nducenent to plaintiffs
to purchase the property, the parties executed the Agreenent. The
Agreenment required defendant to enter into a Voluntary C eanup
Agreenment (VCA) with the DEC to renedi ate the environnmental damage
fromthe petrol eum contam nation “as soon as possible” and to
“diligently pursue” the VCA's tasks “through conpletion.” The
Agreenment also required plaintiffs to give 30 days’ witten notice to
def endant prior to seeking damages for defendant’s failure to perform

Def endant did not conplete the renediation work until My 2014.
In their cause of action for breach of the Agreenent, plaintiffs
al l eged that defendant’s |ack of diligence in conpleting the
remedi ati on caused plaintiffs significant econom c danages in the form
of, inter alia, lost profits. Defendant noved for sunmmary judgnent
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seeking, inter alia, dismssal of the cause of action for breach of
t he Agreenent, and Supreme Court denied the notion. W dismssed a
prior appeal fromthe order denying that notion inasnmuch as the order
was subsuned in the subsequently entered judgnment (Henderson Harbor
Mariners’ Mar., Inc. v |I.F. S, Lisbon, 159 AD3d 1447 [4th Dept 2018]).

The matter proceeded to trial and the jury returned a verdict,
inter alia, finding defendant liable to plaintiffs for breach of the
Agreenment and awarding plaintiffs danages of $1.1 mllion for, anong
other things, plaintiffs’ lost profits. Defendant appeals fromthe
j udgnment entered on the jury’s verdict.

We reject defendant’s contention that the court erred in denying
its notion for summary judgnent dism ssing plaintiffs’ cause of action
for breach of the Agreenent. W conclude that, contrary to
defendant’ s contention, the second anended conpl ai nt adequately states
a cause of action for breach of the Agreenent (see generally JP Mrgan
Chase v J.H Elec. of NY., Inc., 69 AD3d 802, 803 [2d Dept 2010]).

Mor eover, even assum ng, arguendo, that defendant net its initia
burden on the notion, we conclude that the court properly determ ned
that plaintiffs raised issues of fact with respect to whether they
provided witten notice to defendant as a condition precedent to suit
and whet her defendant failed to performits obligations under the
Agreement (see generally Zuckerman v City of New York, 49 Ny2d 557,
562 [1980]). We reject defendant’s contention that the Agreenent
l[imted plaintiffs’ danages to the cost of third-party clains arising
fromthe site contam nation and the cost of corrective action. The
Agreenent contained no such |imtation of damages provision (cf.
Metropolitan Life Ins. Co. v Noble Lowndes Intl., 192 AD2d 83, 87 [ 1st
Dept 1993], affd 84 Ny2d 430 [1994]).

Contrary to defendant’s further contention, the court did not
abuse its discretion in denying defendant’s notion pursuant to CPLR
3126 to preclude the testinony of plaintiffs’ expert forensic
econoni st on the ground that plaintiffs expert disclosure was
insufficient (see generally Rivera v Montefiore Med. Cir., 28 NY3d
999, 1002 [2016]). Defendant failed to establish that there was an
intentional or willful failure to disclose by plaintiffs and that it
was prejudiced by plaintiffs’ allegedly deficient response to its
demand for expert disclosure (see Sisenore v Leffler, 125 AD3d 1374,
1375 [4th Dept 2015]).

We reject defendant’s contention that the trial court erred in
denying its notion to set aside the verdict and for judgnment in its
favor on the issue of, inter alia, the danages awarded for plaintiffs’
| ost profits. Contrary to defendant’s contention, we concl ude that
plaintiffs’ lost profits were within “the contenplation of both
parties, at the tine they nmade the contract, as the probable result of
the breach of it” (Witmer & Ferris Co. v Buffalo Structural Steel
Corp., 104 AD2d 277, 279 [4th Dept 1984], affd 66 Ny2d 1013 [ 1985];
see Ashland Mgt. v Janien, 82 NY2d 395, 403 [1993]). Although
“[dlanages resulting fromthe loss of future profits are often an
approxi mati on” (Ashland Myt., 82 Ny2d at 403), we further conclude
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that plaintiffs established their damages here with reasonabl e
certainty and w t hout undue specul ation (see id.).

W have revi ewed defendant’s remai ni ng contenti ons and concl ude
that they lack nerit.

Ent er ed: Novenmber 9, 2018 Mark W Bennett
Cerk of the Court



