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MARY S. HAJDU, LAKEWOCOD, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered Novenber 10, 2016 in a proceeding
pursuant to Fam |y Court Act article 10. The order, anong ot her
t hi ngs, adjudged that the subject children were negl ected by
respondents.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, and the petitions and
anmended petitions are dism ssed.

Menorandum  Respondents Jereny S. and Mchelle M appeal from an
order of Famly Court that, inter alia, adjudicated the subject
children to be neglected. W agree with respondents that petitioner
failed to establish by a preponderance of the evidence “that [the
children’ s] physical, nmental or enotional condition[s have] been
inpaired or [are] in inmm nent danger of becom ng inpaired” (Matter of
Anna F., 56 AD3d 1197, 1198 [4th Dept 2008]; see Famly C Act § 1012
[f] [1]). Although the evidence adduced at the fact-finding hearing
established that respondents used illicit drugs, the nere use of
illicit drugs is insufficient to support a finding of neglect (see
generally Anna F., 56 AD3d at 1198), and we conclude that petitioner
failed to establish the requisite causal nexus between respondents’
illicit drug use and the alleged inpairnment or inmm nent danger of
i mpai rment of the children’s physical, nmental, or enotional condition
(see 8 1012 [f] [i]; Anna F., 56 AD3d at 1198). Petitioner produced
no evi dence that respondents ever used drugs in the presence of the
children (cf. Matter of Hailey W, 42 AD3d 943, 944 [4th Dept 2007],
v denied 9 NY3d 812 [2007]). Moreover, although the younger child
suffered two accidents, each of which resulted in a fractured wi st,
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petitioner offered no evidence that respondents were using drugs or
under the influence of drugs at the tine the accidents occurred,
respondents’ innocent explanations for the accidents were
uncontroverted at the fact-finding hearing, and there was no evi dence
of any inpairnment or inmm nent danger of inpairnment to the older child
arising fromrespondents’ alleged drug use. W further concl ude that
petitioner failed to establish a prinma facie case of negl ect by
submitting evidence that respondents used drugs “to the extent that

[ such use] has or would ordinarily have the effect of producing in the
user thereof a substantial state of stupor, unconsciousness,

i ntoxi cation, hallucination, disorientation, or inconpetence, or a
substantial inpairnent of judgment, or a substantial nanifestation of
irrationality” (8 1046 [a] [iii]). Absent fromthe record was any

evi dence as to the duration or frequency of respondents’ drug use (see
Anna F., 56 AD3d at 1198; Matter of Anastasia G, 52 AD3d 830, 832 [2d
Dept 2008]). W therefore reverse the order and dism ss the petitions
and anended petitions.
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