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Appeal from a judgnment of the Suprenme Court, Monroe County (Al ex
R Renzi, J.), rendered Decenber 2, 2015. The judgnent convicted
def endant, upon a jury verdict, of robbery in the first degree,
robbery in the second degree and assault in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon a jury verdict of, inter alia, robbery in the first degree (Pena
Law § 160.15 [3]), under a theory of acconplice liability (see
8§ 20.00). The case arose froman incident in which two wonen posing
as prostitutes lured the victiminto an anbush by two or three masked
men, who assaulted the victimwi th a piece of netal rebar, held a gun
to his head, and stole $200 in cash. Two of the alleged acconplices
entered pleas of guilty and agreed to testify against defendant and
two other alleged acconplices, who were indicted and tried jointly.

Def endant contends that the evidence is legally insufficient to
support the conviction because the testinony of her acconplices was
not supported by the requisite corroborative evidence (see CPL 60.22
[1]). That contention is not preserved for our review inasnuch as
defendant’s notion for a trial order of dismssal was not
“ *specifically directed” at [that] alleged error” (People v Gay, 86
NY2d 10, 19 [1995]). 1In any event, the testinony of the victim as
wel | as that of an eyew tness who observed defendant and her
acconplices energe fromthe place where the robbery had occurred,

“ ‘tend[ed] to connect the defendant with the comm ssion of the crine
in such a way as [coul d] reasonably satisfy the jury that the
acconplice[s] [were] telling the truth® ” (People v Reone, 15 Ny3d
188, 192 [2010]; see CPL 60.22 [1]; People v Hilkert, 145 AD3d 1609,
1609-1610 [4th Dept 2016], |v denied 29 Ny3d 949 [2017]).
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Def endant further contends that the guilty verdict was repugnant
because one of her codefendants was acquitted on all counts of the
indictnment. That contention also is not preserved for our review
i nasmuch as defendant “ ‘failed to object to the all eged repugnancy of
the verdict before the jury was discharged” ” (People v Madore, 145
AD3d 1440, 1441 [4th Dept 2016], |v denied 29 NY3d 1034 [2017]). In
any event, the jury verdict acquitting that codefendant does not
negate a necessary elenent of the crinmes of which defendant was
convicted (see People v McLaurin, 50 AD3d 1515, 1516 [4th Dept 2008];
see generally People v Tucker, 55 Ny2d 1, 7 [1981], rearg denied 55
NY2d 1039 [1982]).

View ng the evidence in light of the elenents of the crinmes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention that the verdict is against
t he wei ght of the evidence (see generally People v Bl eakl ey, 69 NY2d
490, 495 [1987]). Resolution of issues of credibility, as well as the
wei ght to be accorded to the evidence presented, are primarily
guestions to be determ ned by the jury (see People v Wol son, 122 AD3d
1353, 1355 [4th Dept 2014], Iv denied 25 Ny3d 1078 [2015]; see al so
People v G bson, 89 AD3d 1514, 1515 [4th Dept 2011], |v denied 18 NY3d
924 [2012]), and we decline to disturb the jury’s determ nation.

Def endant contends that Suprene Court abused its discretion in
allow ng the eyewitness to testify about an incident that occurred
nearly one nonth after the robbery (see generally People v Ml ineux,
168 NY 264, 293-294 [1901]). Specifically, the eyewitness testified
t hat defendant cane to the eyewitness’s honme, tried to break down the
door, and threatened the eyewitness with violence for talking to the
police. Contrary to the People’s assertion, defendant preserved her
contention for our review (see CPL 470.05 [2]). Nevertheless, we
reject her contention. *“ ‘Evidence of threats made by the defendant
agai nst one of the People’'s w tnesses, although evidence of prior bad
acts, [is] admi ssible on the issue of consciousness of guilt’ ”
(Peopl e v Pugh, 236 AD2d 810, 812 [4th Dept 1997], |v denied 89 Ny2d
1099 [1997]; see People v MCommons, 143 AD3d 1150, 1154 [3d Dept
2016], |Iv denied 29 Ny3d 999 [2017]). W conclude that the court did
not abuse its discretion in determ ning that the probative val ue of
t hat evi dence outweighed its potential for prejudice (see generally
Peopl e v Cass, 18 NY3d 553, 560 [2012]).

Def endant failed to preserve for our review her contention that
the court abused its discretion in allow ng the prosecutor to speak to
the attorney of a prosecution witness during a recess in that
W tness' s testinony (see People v Cruz, 23 AD3d 1109, 1110 [4th Dept
2005], Iv denied 6 NY3d 811 [2006]; see also People v WIlians, 56
AD3d 700, 700 [2d Dept 2008], |v denied 12 NY3d 763 [2009]). In any
event, that contention |lacks nerit. The prosecutor informed the court
that the wi tness, who was one of defendant’s all eged acconplices, was
giving testinony contrary to what the witness had previously told the
prosecutor. The court ruled that the witness' s testinony would renain
in the record, but allowed the prosecutor to speak to the witness’'s
attorney, who in turn spoke to the witness. Thereafter, defense
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counsel cross-exam ned the witness regarding the nature of the latter
conversation. Here, “[f]aced with the need to nake sure the court’s
trut h-seeking function was not inpaired . . . [,] the court chose a
sound m ddl e path that allowed the People a chance to rehabilitate
their case to sonme extent, yet fully protected both defendant’s right
to cross-examnation and the jury' s authority to make inforned

determ nations as to facts and credibility” (People v Branch, 83 Nyad
663, 667 [1994]). Thus, we conclude that the court’s ruling was not
an abuse of discretion (see id. at 668; People v Cark, 139 AD3d 1368,
1370 [4th Dept 2016], |v denied 28 NY3d 928 [2016]).

Def endant al so failed to preserve for our review her contention
t hat prosecutorial m sconduct deprived her of a fair trial inasnuch as
she failed to object to any of the alleged inproprieties (see People v
Lewi s, 140 AD3d 1593, 1595 [4th Dept 2016], |lv denied 28 NY3d 1029
[ 2016] ; People v Simons, 133 AD3d 1227, 1228 [4th Dept 2015]). In
any event, we conclude that “ ‘[a]lny inproprieties were not so
pervasi ve or egregious as to deprive defendant of a fair trial’ ”
(Peopl e v Pendergraph, 150 AD3d 1703, 1704 [4th Dept 2017], |v denied
29 NY3d 1132 [2017]).

W reject defendant’s contention that she was deni ed effective
assi stance of counsel. Viewi ng the evidence, the |aw and the
ci rcunstances of this case, in totality and as of the tine of the
representation, we conclude that defendant recei ved nmeani ngf ul
representation (see generally People v Baldi, 54 Ny2d 137, 147
[ 1981]).

We al so reject defendant’s contention that the cunul ative effect
of the court’s alleged errors deprived her of a fair trial (see People
v Boyd, 159 AD3d 1358, 1359-1360 [4th Dept 2018], |v denied 31 Ny3d
1145 [2018]; People v Spirles, 136 AD3d 1315, 1317 [4th Dept 2016], |v
deni ed 27 NY3d 1007 [2016], cert denied —US — 137 S ¢ 298 [2016]).
Finally, the sentence is not unduly harsh or severe.

Entered: Septenber 28, 2018 Mark W Bennett
Clerk of the Court



