SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

906

CA 18-00558
PRESENT: SM TH, J.P., CARNI, NEMOYER CURRAN, AND TROUTMAN, JJ.

STEVEN M LLER, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

JOHN KENDALL, JR., AND DANI EL CAVERLY,
DEFENDANTS- RESPONDENTS.

FI TZSI MVONS, NUNN & PLUKAS, LLP, ROCHESTER (JASON E. ABBOIT OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LAW OFFI CE OF JOHN TROP, ROCHESTER (Tl FFANY L. D ANGELO OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Debra
A. Martin, A J.), entered June 26, 2017. The order granted the notion
of defendants for summary judgnment and di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff comrenced this action to recover damages
for injuries that he allegedly sustained when he fell on a “slippery,
wet and noss covered step” |ocated on prem ses owned by defendants.
W reject plaintiff’s contention that Suprenme Court erred in granting
defendants’ notion for sunmary judgnment dism ssing the conplaint. It
is well established that “[a] |andowner is liable for a dangerous or
defective condition on [its] property when the | andowner created the
condition or had actual or constructive notice of it and a reasonabl e
time within which to renedy it” (Keene v Marketplace, 114 AD3d 1313,
1314 [4th Dept 2014] [internal quotation marks onmitted]; see
Ponmmer enck v Nason, 79 AD3d 1716, 1716 [4th Dept 2010]). W note
that, “by briefing the issue of constructive notice only, [plaintiff
has] abandoned any cl ai ns that defendants had actual notice of or
created the dangerous condition” (Waters v Cmnelli Dev. Co., Inc.,
147 AD3d 1396, 1397 [4th Dept 2017]). Furthernore, “[b]y submtting
evi dence that denonstrated that the defect was not visible and
apparent,” including a photograph of the steps taken 45 m nutes after
the accident and plaintiff’'s deposition testinony, “defendant]s]
established that [they] did not have constructive notice of the
defect” (Quinn v Holiday Health & Fitness Ctrs. of N Y., Inc., 15 AD3d
857, 858 [4th Dept 2005]; see Anderson v Justice, 96 AD3d 1446, 1447
[4th Dept 2012]). Plaintiff failed to raise an issue of fact in
opposition to the notion (see generally Zuckerman v City of New York,
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49 Ny2d 557, 562 [1980]).

Entered: Septenber 28, 2018 Mark W Bennett
Clerk of the Court



