SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

964. 1

CAE 18-01576
PRESENT: WHALEN, P.J., SM TH, DEJOSEPH, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF DONALD S. BUTTENSCHON AND
MARI ANNE BUTTENSCHON, PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER
CHRI STOPHER J. SALATI NO, RESPONDENT- APPELLANT,

ET AL., RESPONDENTS.
(APPEAL NO 1.)

DONALD R GERACE, UTICA, FOR RESPONDENT- APPELLANT.

BOWVI ER LAW LLP, BUFFALO (JEFFREY T. BOCHI ECHI O OF COUNSEL), FOR
PETI TI ONERS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Herkiner County
(Charles C. Merrell, J.), dated August 17, 2018 in a proceedi ng
pursuant to Election Law article 16. The order, inter alia,
invalidated the Whrking Fam |ies Party designating petition of
respondent Christopher J. Sal ati no.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioners comenced these proceedi ngs pursuant to
El ection Law 8§ 16-102 with separate petitions seeking to invalidate
designating petitions pursuant to which Christopher J. Salatino
(respondent) sought to be placed on the primary election ballots for
the Woirking Fam lies Party and Denocratic Party as a candidate for the
office of New York State Assenbly, 119th Assenbly District. In appea
No. 1, respondent appeals froman order that, inter alia, granted the
petition seeking to invalidate the Working Fam lies Party designating
petition and, in appeal No. 2, he appeals froman order that, inter
alia, granted the petition seeking to invalidate the Denocratic Party
designating petition.

I n appeal No. 1, respondent contends that Suprenme Court erred in
determ ning that three signatures on the Wirking Fam lies Party
designating petition were invalid on the ground that the signatories
had addresses in the Town of Witestown and their signatures were
w tnessed by respondent in his capacity as conm ssioner of deeds for
the Gty of Uica inasnmuch as petitioners failed to submt evidence
establishing that those signatures were not made in the City of Ui ca.
That contention is raised for the first time on appeal and is
therefore not properly before us (see Matter of Davis v Czarny, 153
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AD3d 1556, 1557 [4th Dept 2017]; Crowner v King, 151 AD3d 1858, 1858
[4th Dept 2017]; Cook v Peterson, 137 AD3d 1594, 1599 [4th Dept
2016]).

Contrary to respondent’s contention in appeal No. 2, the court
properly invalidated his Denocratic Party designating petition on the
basis of fraud. “As a general rule, a candidate’ s designating
petition will be invalidated on the ground of fraud only if there is a
showi ng that the entire designating petition is perneated with that
fraud” (Matter of Perez v Galarza, 21 AD3d 508, 508 [2d Dept 2005], Iv
denied 5 Ny3d 706 [2005]). “Even where the designating petition is
not perneated with fraud, however, when the candi date has parti ci pated
in or is chargeable with know edge of the fraud, the designating
petition will generally be invalidated” (id. at 509). Here,
petitioners established that nultiple subscribing wtnesses, including
respondent, attested falsely that they had wi tnessed certain
signatures on the designating petition inasnuch as they had al |l owed
third-parties to sign the petition on behalf of the person naned as
the signatory on the designating petition (see Matter of Valenti v
Bugbee, 88 AD3d 1056, 1058 [3d Dept 2011]), and that respondent
attested to certain signatures although he was not “in the presence of
the signatories when [they] signed the [designating] petition” (Mtter
of McHale v Snolinski, 133 AD2d 520, 520 [4th Dept 1987]; see Election
Law 8 6-132 [2]; Matter of Tani v Luddy, 32 Msc 2d 53, 55 [Sup C,
West chester County 1961]). Thus, the court properly determ ned that
respondent’s participation in fraudul ent acts warranted invalidating
the designating petition for the Denocratic Party (see Matter of
Fl ower v D Apice, 104 AD2d 578, 578 [2d Dept 1984], affd 63 Ny2d 715
[ 1984]).
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