SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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TP 17-01928
PRESENT: CENTRA, J.P., PERADOTTO, NEMOYER, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF J.C. SM TH, | NC.,
PETI TI ONER,

\% MEMORANDUM AND ORDER

NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT, ALSO KNOWN AS EMPI RE STATE
DEVELOPMENT, HOMARD ZEMSKY, COWM SSI ONER,
NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT AND CEO OF EMPI RE STATE
DEVELOPMENT, DI VISION OF M NORI TY AND
WOMVEN S BUSI NESS DEVELOPMENT OF NEW YORK
STATE DEPARTMENT OF ECONOM C DEVELOPMENT,
AND LOURDES ZAPATA, DI RECTOR, DI VI SI ON OF
M NORI TY AND WOMEN' S BUSI NESS DEVELOPMENT
OF NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT, RESPONDENTS.

BARCLAY DAMON LLP, SYRACUSE (KEVIN G RCE OF COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOOD, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by an order of the Suprene Court, Onondaga County [Janes P
Mur phy, J.], entered COctober 18, 2017) to review a determ nation of
respondent Division of Mnority and Winen’ s Busi ness Devel opnent of
New York State Departnent of Econom c Devel opnent. The determ nation
deni ed petitioner’s application for recertification as a wonmen-owned
busi ness enterpri se.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the amended petition is dism ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
seeking to annul a determ nation of respondent Division of Mnority
and Wnen’ s Busi ness Devel opment of the New York State Departnment of
Econom ¢ Devel oprment (Division), which denied its application for
recertification as a wonmen-owned business enterprise ([WBE]; see
Executive Law 8 310 [15]; 5 NYCRR 144.2). 1In 1976, John Smith (John)
and Josephine Smth (Josephine; collectively, Smths) founded
petitioner, a business specializing in the sale, service, and rental
of light construction equi pnent and supplies. Follow ng John's
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retirement in 1994, Josephine was el ected president. The Division
first certified petitioner as a WBE in 1995, and petitioner was
granted recertification periodically thereafter. After Josephine’s
death in October 2013, her shares were distributed to each of the
Smths three children—oanne Reed (Joanne), Jeffrey Smth (Jeffrey),
and Jay Smith (Jay)—each of whom was involved and held shares in the
busi ness. Jeffrey later transferred one of his shares to his wfe,
Mary Smith, who was al so involved and held additional shares in the
business, in order to maintain petitioner’s eligibility for
certification as a WBE (see Executive Law § 310 [15] [a]). In
Novenber 2013, the owners reconfigured petitioner’s corporate
structure by anending the bylaws to create a new position of Chief
Executive Oficer as the top executive office and appointing Joanne to
t hat position.

Petitioner submtted an application for recertification in My
2014, but the Division denied it on grounds including that petitioner
did not neet the eligibility criterion related to wonen’s control of
t he busi ness because petitioner failed to denonstrate that the wonen
owners made decisions pertaining to the operations of the business
enterprise (see 5 NYCRR 144.2 [b] [1]). Petitioner filed an
adm ni strative appeal and thereafter declined to proceed with a
hearing and instead requested that the nmatter be decided as a witten
appeal. After receiving witten subm ssions, the Adm nistrative Law
Judge reconmended that the determi nation be affirmed on the
af orenenti oned ground, and the Executive Director of the D vision
accepted that recommendati on.

We note at the outset that Supreme Court erred in transferring
the proceeding to this Court inasnmuch as it does not involve a
substantial evidence issue (see CPLR 7803 [4]; 7804 [g]). “A
substanti al evidence issue ‘arises only where a quasi-judicial hearing
has been held and evi dence [has been] taken pursuant to | aw
and[, here,] no hearing was held” (Matter of Scherz v New York State
Dept. of Health, 93 AD3d 1302, 1303 [4th Dept 2012]; see Matter of
Cccupational Safety & Envtl. Assoc., Inc. v New York State Dept. of
Econom ¢ Dev., 161 AD3d 1582, 1582 [4th Dept 2018]). W neverthel ess
address the nerits of petitioner’s contentions in the interest of
judicial econony (see Cccupational Safety & Envtl. Assoc., Inc., 161
AD3d at 1582).

“ *In reviewng an adm ni strative agency determ nation, [courts]
nmust ascertain whether there is a rational basis for the action in
question or whether it is arbitrary and capricious’ ” (Mtter of
Peckham v Cal ogero, 12 NY3d 424, 431 [2009]; see Cccupational Safety &
Envtl. Assoc., Inc., 161 AD3d at 1583; see generally CPLR 7803 [3]).
“An action is arbitrary and capricious when it is taken w thout sound
basis in reason or regard to the facts” (Peckham 12 Ny3d at 431).

“If the court finds that the determ nation is supported by a rationa
basis, it nmust sustain the determ nation even if the court concl udes
that it would have reached a different result than the one reached by
the agency” (id.). “Further, courts nust defer to an adm nistrative
agency’s rational interpretation of its own regulations in its area of
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expertise” (id.), and thus an agency’'s interpretation of its own
regul ations will not be disturbed where it “ ‘is not irrational or
unreasonable’ " (Matter of El derwood Health Care Ctr. at Linwood v
Novel | o, 59 AD3d 932, 933 [4th Dept 2009]).

W reject petitioner’s contention that the Division's
interpretation of the regul ations promul gated pursuant to the
applicable statute is irrational or unreasonable. The statute
requires the business applying for certification as a WBE to establish
that its “wonen ownership has and exercises the authority to contro
i ndependently the day-to-day busi ness decisions of the enterprise”
(Executive Law 8 310 [15] [c]), and the regulation at issue here
provi des that a business seeking to establish the requisite control of
t he busi ness by wonmen nust establish that its women owners make
“[d]ecisions pertaining to the operations of the business enterprise”
(5 NYCRR 144.2 [b] [1]). In view of the |legislative purpose to
facilitate additional business opportunities for wonen-owned
enterprises (see e.g. Executive Law 8§ 311 [3] [a]), and the
requi renent that wonen exerci se i ndependent control over the day-to-
day busi ness decisions of the enterprise (see 8 310 [15] [c]), we
conclude that it is not irrational or unreasonable for the Division to
require that a woman owner nust exercise i ndependent operationa
control over the core functions of the business in order to establish
the requisite control for WBE certification (see Matter of Skyline
Specialty v Gargano, 294 AD2d 742, 742 [3d Dept 2002]). In so doing,
the Division ensures that a woman owner exerci ses bona fide
i ndependent control over the operations of the business enterprise
rat her than nmere nom nal control in order to reap the benefits of
certification (see generally Matter of Era Steel Constr. Corp. v Egan,
145 AD2d 795, 797-799 [3d Dept 1988]). Contrary to petitioner’s
contention, the Division's interpretation of the regulations is not a
departure fromthe factor-based evaluation set forth under the
“control” criterion of the regulations (5 NYCRR 144.2 [b] [1] [i]-
[iii]); rather, it inforns that eval uation by identifying the
“operations of the business enterprise” for which a woman owner nust
make decisions in order to denonstrate her independent control of the
busi ness (5 NYCRR 144.2 [b] [1]; see generally Matter of C. W Brown,
Inc. v Canton, 216 AD2d 841, 842-843 [3d Dept 1995]; Matter of
Nort heastern Stud Wel ding Corp. v Webster, 211 AD2d 889, 890-891 [ 3d
Dept 1995]).

Contrary to petitioner’s further contention, we conclude that the
Division’s determination to deny the application for recertification
is supported by a rational basis and is not arbitrary and capri ci ous.
In particular, it was rational for the Division to determ ne that
deci sions pertaining to the operations of the business enterprise were
not made by the wonen clai mng ownership of the business (see 5 NYCRR
144.2 [b] [1]; Occupational Safety & Envtl. Assoc., Inc., 161 AD3d at
1583). The record establishes that petitioner’s core operations
consi st of the sale, service, and rental of Iight construction
equi pnrent and supplies, and that Jeffrey is the sal es manager who
supervi ses sal espersons and nonitors the performance of petitioner’s
various retail |ocations while Jay neets with manufacturers’ sales
representatives and oversees the purchase of supplies and inventory.
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By contrast, the record establishes that Joanne is primarily
responsi bl e for human resource issues, financial managenent, accounts
receivable, and legal nmatters. Based upon that evidence, the D vision
rationally concluded that Jeffrey and Jay, rather than Joanne,

exerci sed operational control over the core functions of the business
(see CW Brown, Inc., 216 AD2d at 843). Although a wonan owner who
ot herwi se exercises independent operational control over the core
functions of the business does not relinquish eligibility for
certification as a WBE by nerely del egating responsibilities (see
general ly Executive Law 8 310 [15] [c]; 5 NYCRR 144.2 [b] [1]), the
record here supports the determ nation that petitioner is operated as
a fam|y-owned business rather than a wonen-owned busi ness i nasnuch as
each of the fam |y nenber owners shared operational control and
responsi bility for managerial decisions (see Cccupational Safety &
Envtl. Assoc., Inc., 161 AD3d at 1583; Northeastern Stud Wl di ng
Corp., 211 AD2d at 891).

Petitioner also contends that it was arbitrary and capricious for
the Division to deny its application for recertification because
petitioner had consistently been certified while Josephine was alive,
and nothing “in the structure, operations, or managenent of core
functions changed after Josephine’ s death.” |Inasnmuch as that
contention is raised for the first tinme before this Court, petitioner
failed to preserve it for our review and we have no discretionary
authority toreviewit in this CPLR article 78 proceeding (see Matter
of Khan v New York State Dept. of Health, 96 Ny2d 879, 880 [2001]).

Finally, we have reviewed petitioner’s remai nhing contention and
conclude that it is without merit.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court



