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M CHELLE M DZl EDZI C AND ANTHONY W DZ| EDZI C
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

Rl CHARD W RTH, | NDI VI DUALLY AND DO NG BUSI NESS
AS J&S PAVI NG DEFENDANT,

MARK DONABELLA AND MEGHAN DONABELLA,
DEFENDANTS- RESPONDENTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (BRADY J. O NMALLEY OF
COUNSEL), FOR PLAI NTI FFS- APPELLANTS.

BARCLAY DAMON LLP, SYRACUSE (ALAN R. PETERVAN OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Oswego County ( Nornman
W Seiter, Jr., J.), entered June 28, 2017. The order, inter alia,
granted the notion of defendants Mark Donabell a and Meghan Donabel | a
for summary judgnment dism ssing the conplaint against them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking to recover
damages for injuries sustained by Mchelle M Dziedzic (plaintiff)
when she tripped and fell over a string that was suspended across a
si dewal k. The owners of the prem ses adjacent to the sidewal k, Mark
Donabel | a and Meghan Donabel | a (defendants), hired an i ndependent
contractor, defendant Richard Wrth, doing business as J&S Pavi ng
(contractor), to pave the driveway. The contractor in turn hired a
subcontractor, whose job included cleaning up the edge of the
driveway. Wile the contractor was transporting debris offsite, the
subcontractor placed the string across the sidewal k as a guide to the
| ocation of the edge of the driveway. The contractor did not see the
string until he returned but, by that tinme, plaintiff had al ready
tripped over it. In his deposition testinony, the contractor
testified that the string was an obvious tripping hazard, and that its
pl acenent across the sidewal k was a m stake owing to the
subcontractor’s inexperience. It is undisputed that defendants | acked
know edge of the placenent of the string. Suprenme Court granted
defendants’ notion for sunmary judgment di sm ssing the conplaint
agai nst them W affirm
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“CGenerally, ‘a party who retains an i ndependent contractor, as
di stingui shed froma nere enployee or servant, is not liable for the
i ndependent contractor’s negligent acts,” ” (Brothers v New York State
Elec. & Gas Corp., 11 NY3d 251, 257 [2008]; see Raja v Big Geyser
Inc., 144 AD3d 1123, 1124 [2d Dept 2016]). There are, however,
exceptions to that general rule (see Brothers, 11 NY3d at 258). A
party may be vicariously liable for the negligence of an independent
contractor in performng “ ‘[n]on-del egable duties . . . arising out
of sone relation toward the public or the particular plaintiff’ ”
(id.; see Hosmer v Kubricky Const. Corp., 88 AD3d 1234, 1235 [3d Dept
2011], |v dism ssed 19 NY3d 839 [2012]). In that vein, a party nmay be
vicariously liable where it assigns work to an independent contractor
that “ ‘involves special dangers inherent in the work or dangers which
shoul d have been anticipated” ” by that party (Brothers, 11 NY3d at
258; see Hildebrand v Kazm erczak, 25 AD2d 603, 603 [4th Dept 1966]).
To deternm ne whet her a nondel egabl e duty exists, the court nust
conduct “ ‘a sui generis inquiry’ . . . because ‘the [court’s]
conclusion rests on policy considerations’ ” (Brothers, 11 NY3d at
258; see Hosner, 88 AD3d at 1235).

Contrary to plaintiffs’ contention, the court properly determ ned
t hat defendants are not vicariously liable for the subcontractor’s
al | eged negligence inasnuch as the work to be perfornmed did not
i nvol ve a nondel egabl e duty (see generally Hildebrand, 25 AD2d at
603). The work that defendants assigned to the contractor was to be
performed on private property to which nenbers of the public did not
have access, and it did not involve any “ ‘special dangers’ ”
(Brothers, 11 NY3d at 258). Mreover, the placenent of the string
t hat caused the accident was an unusual act born of the
subcontractor’s inexperience, and thus it was not inherent in the work
to be perfornmed. Finally, although a nondel egable duty nay be inposed
by statute or regulation (see Hosner, 88 AD3d at 1235-1236), there
were no violations of the sections of the Gswego City Code upon which
plaintiffs rely.

Entered: June 29, 2018 Mark W Bennett
Cerk of the Court



