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Appeal from an order of the Fam |y Court, Erie County (Mary G
Carney, J.), entered March 14, 2017 in a proceeding pursuant to Famly
Court Act article 6. The order granted sole custody of the subject
children to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the | aw by vacating the phrase “on default” in
the caption and the phrase “and Respondent having failed to appear”
precedi ng the ordering paragraphs, and as nodified the order is
affirmed wi t hout costs.

Menorandum  Respondent not her appeals from an order that granted
sol e custody of the subject children to petitioner father with
supervised visitation to the nother. W agree with the nother that
Fam |y Court erred in entering the order upon the nother’s default
based on her failure to appear in court. The record establishes that
t he not her “was represented by counsel, and we have previously
determned that, ‘[w here a party fails to appear [in court on a
schedul ed date] but is represented by counsel, the order is not one
entered upon the default of the aggrieved party and appeal is not
precluded” ” (Matter of Pollard v Pollard, 63 AD3d 1628, 1628 [4th
Dept 2009]; see Matter of Kwasi S., 221 AD2d 1029, 1030 [4th Dept
1995]). We therefore nodify the order accordingly.

The nmother’s contention that she did not receive notice of the
hearing is not preserved for our review and, in any event, the record
establishes that the notice was properly served upon the nother’s
attorney, who represented the nother at the hearing (see generally
Nuepert v Nuepert, 145 AD3d 1643, 1643 [4th Dept 2016]).

Finally, we conclude that the court did not err in awarding the



- 2- 783
CAF 17-00730

father sole custody of the children with supervised visitation to the
nother. “A custody determ nation by the trial court nust be accorded
great deference . . . and should not be disturbed where . . . it is
supported by a sound and substantial basis in the record” (Matter of
Green v Mtchell, 266 AD2d 884, 884 [4th Dept 1999]; see generally
Eschbach v Eschbach, 56 Ny2d 167, 173-174 [1982]). Here, the court’s
determ nation is supported by a sound and substantial basis in the
record.
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