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Rl CHARD BI ANCHI , ANGELO BI ANCHI AND JOSEPH
ERRI GO, PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

M DTOWN REPORTI NG SERVI CE, | NC., DO NG BUSI NESS
AS M DTOWN REPORTI NG SERVI CE, DEFENDANT- APPELLANT,
AND GARY POOLER, | NTERVENOR- APPELLANT.

(APPEAL NO. 1.)

ERNSTROM & DRESTE, LLP, ROCHESTER (Tl MOTHY D. BOLDT OF COUNSEL), FOR
DEFENDANT- APPELLANT.

ERNSTROM & DRESTE, LLP, ROCHESTER ( MARTHA A. CONNOLLY OF COUNSEL), FOR
| NTERVENOR- APPELLANT.

SCHI ANO LAW OFFI CE, P.C., ROCHESTER (CHARLES A. SCHI ANO, SR., OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal s froman order of the Supreme Court, Monroe County (John
J. Ark, J.), entered January 25, 2017. The order awarded plaintiffs a
judgrment totaling $162, 391.19 agai nst defendant and Gary Pool er.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion for a tria
order of dism ssal is granted and the anmended conplaint is disnm ssed.

Menmorandum  Plaintiffs operated a court reporting partnership
from 1975 to 1999. Upon dissolution of the partnership, they agreed
to consolidate their business with defendant, an existing court
reporting corporation that was owned by intervenor Gary Pool er.

Al t hough after the consolidation various witten agreenents were
proposed concerning plaintiffs’ ownership stake in defendant, none of
t hose agreenments were executed. Instead, the parties operated in
accordance with the terns of an unsigned partnership agreenent from
2002, which provided that plaintiffs were to receive annual
distributions. Pooler eventually stopped maki ng those distributions,
however, and plaintiffs commenced this action agai nst defendant,
asserting causes of action for fraud, breach of contract, and an
accounti ng.

On a prior appeal, this Court nodified an order denying
defendant’s notion for sunmary judgnment dism ssing the anended
conplaint by granting the notion in part and di sm ssing the cause of
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action for fraud (Bianchi v Mdtown Reporting Serv., Inc., 103 AD3d
1261, 1262 [4th Dept 2013]). Thereafter, this matter proceeded to
trial, and defendant noved for a trial order of dism ssal on the
ground that plaintiffs failed to establish the existence of a valid
partnership. After reserving decision, Suprene Court, in effect,

deni ed the notion and entered an order awardi ng a noney judgnent

agai nst bot h defendant and Pool er. Defendant then noved to vacate the
order and plaintiffs’ statenent for judgnent on the ground that the
court | acked personal jurisdiction over Pooler and | acked subject
matter jurisdiction to issue a judgnent agai nst defendant. The court,
in effect, granted the notion in part and vacated the statenent for
judgnment. In appeal No. 1, defendant and Pool er appeal fromthe order
awar di ng a noney judgnent and, in appeal No. 2, defendant appeals from
the order vacating the statenent for judgnent. Al though Pool er was
not a nanmed defendant in this action, we granted himperm ssion to
intervene in appeal No. 1.

Wth respect to appeal No. 1, we agree with defendant and Pool er
that the court erred in denying defendant’s notion for a trial order
of dismssal. Plaintiffs’ theory of the case and their testinony at
trial conclusively establishes that they intended to forma
partnership with Pooler only and not defendant, and that the
partnership woul d operate through the existing corporate defendant.
We agree with defendant that a party “cannot recover on a clai mthat
he [or she] and [another individual] entered into a joint venture to
be set up and run through the corporate . . . structure” (Lonbard &
Co., Inc. v De La Roche, 46 AD3d 393, 393 [1st Dept 2007], Iv
di smi ssed 11 NY3d 782 [2008], rearg denied 11 NY3d 846 [2008]; see
Wei sman v Awnair Corp. of Am, 3 Ny2d 444, 449 [1957]). “[A]ls a
general rule, a partnership may not exist where the business is
conducted in a corporate form as each is governed by a separate body
of law . . . Parties may not be partners between thensel ves while
using the corporate shield to protect thensel ves agai nst persona
l[iability” (Berke v Hanmby, 279 AD2d 491, 492 [2d Dept 2001]; see
Sanders v Boel ke, 172 AD2d 1014, 1015-1016 [4th Dept 1991]). Al though
that rule has been qualified “so as not to preclude nenbers of a
preexisting joint venture from*‘acting as partners between thensel ves
and as a corporation to the rest of the world,” ” that qualification
i s inapplicable here because defendant was forned before the
partnership was allegedly created by an oral agreenent (Lonbard & Co.,
Inc., 46 AD3d at 393-394). In other words, “there was no preexisting
joint venture that |ater spawned the creation of a corporation in
whi ch aspects of the joint venture could survive” (id. at 394).

In light of our determ nation, the renmaining contentions in
appeal No. 1 and defendant’s appeal fromthe order in appeal No. 2 are
academc. W therefore dism ss defendant’s appeal fromthe order in
appeal No. 2 (see Matter of Jakubowi cz v Village of Fredonia, 159 AD3d
1540, 1541-1542 [4th Dept 2018]).

Entered: June 29, 2018 Mark W Bennett
Cerk of the Court



