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Appeal from a judgnment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered Septenber 23, 2016. The judgnent convi cted
def endant, upon a jury verdict, of arson in the fourth degree,
crimnal mschief in the third degree, endangering the welfare of a
child (three counts), crimnal mschief in the fourth degree, driving
whi |l e intoxicated, and harassnent in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the facts by reversing that part convicting
defendant of crimnal mschief in the third degree and di sm ssing
count five of the indictrment and as nodified the judgnment is affirmed.

Menmor andum  Def endant appeal s from a judgnent convicting her
upon a jury verdict of, inter alia, arson in the fourth degree (Pena
Law 8§ 150.05 [1]) and crimnal mischief in the third degree (8 145.05
[2]). Viewing the evidence in light of the elenments of the crine of
arson in the fourth degree as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the verdict is
not agai nst the weight of the evidence with respect to that crinme (see
general ly People v Bl eakley, 69 Ny2d 490, 495 [1987]).

We agree with defendant, however, that the verdict finding her
guilty of crimnal mschief in the third degree is against the weight
of the evidence. County Court instructed the jurors that defendant
was guilty of that crinme if they found that she intentionally
“damage[ d] property of another person in an anount exceedi ng $250,”
specifically “a Suzuki notorcycle.” The People presented evidence
that a notorcycl e belonging to defendant’s husband was conpl etely
destroyed by the fire that defendant allegedly set, a | oss val ued at
over $4,000. No evidence was offered of the value of any danage
caused by defendant prior to the fire, and the only evidence of how
and why the fire started cane from defendant’s statenents to | aw
enforcenment, wherein she stated that she did not know why she started
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the fire, but that she was angry at her husband wi th whom she had been
fighting and thought that he would return to the garage to put out the
fire. Moreover, defendant told | aw enforcenent that she started the
fire by igniting a fleece blanket in a part of the garage different
fromwhere the notorcycle was | ocated. Defendant’s statenents are
consistent with the testinony of the fire protection inspector
regarding the origin of the fire and are not contradi cted by any other
evidence in the record. Thus, viewing the evidence in Iight of the

el enents of the crinme of crimnal mschief in the third degree as
charged to the jury (see Danielson, 9 NY3d at 349), we concl ude that
the jury’s determ nation that defendant set the fire with the
intention of damagi ng her husband’s notorcycle is against the wei ght
of the evidence (see generally Bl eakley, 69 Ny2d at 495). W
therefore nodify the judgnment by reversing that part convicting
defendant of crimnal mschief in the third degree and di sm ssing that
count of the indictment.

In light of our decision, defendant’s remaining contentions are
noot .
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