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Appeal from a judgnment (denomi nated order) of the Suprene Court,
Lew s County (Janmes P. Mcdusky, J.), entered June 27, 2017 in a CPLR
article 78 proceeding and declaratory judgnment action. The judgnent,
i nsofar as appealed from granted in part the notion of plaintiff-
petitioner for summary judgnent and decl ared that the Town of West
Turin Local Law No. 1 of 1997 is invalid.

It is hereby ORDERED t hat the judgnment insofar as appeal ed from
i s unani nously reversed on the | aw wi thout costs, the notion is denied
inits entirety, the declaration is vacated, and defendants-
respondents are granted summary judgnment disnissing the second cause
of action to the extent it seeks declaratory relief.

Menorandum  Def endant - r espondent Town of West Turin (Town)
enacted Local Law No. 1 of 1997 (Local Law), which allowed the Town to
classify certain roads as “m ni mum mai nt enance roads” and granted the
superintendent of highways the authority to determ ne the anount of
mai nt enance provi ded to such roads, including snow plow ng. |n August
2004, plaintiff-petitioner (plaintiff) purchased property al ong Bower
Road, al so known as Bauer Road. After several years of devel opnent
pursuant to various applications that were granted by the Town and
Lew s County (County), including a “certificate of
occupancy/ conpl i ance” issued by the County in June 2008 indicating
that a single famly dwelling constructed on the property conformed to
t he approved plans and applicable provisions of law, plaintiff decided
in 2014 to relocate permanently to the property and requested that the
Town assune responsibility to plow Bower Road. Follow ng certain
proceedi ngs not directly relevant on this appeal, the Town declined to
remove the classification and to plow Bower Road, which, according to



- 2- 644
CA 18-00076

def endant -respondent Richard Failing, the Town’ s superintendent of
hi ghways, is essentially a one-lane, substandard dirt road of limted
wi dt h that has never received w nter maintenance.

Plaintiff thereafter commenced this hybrid declaratory judgnent
action and CPLR article 78 proceedi ng seeking various fornms of relief,
including a declaration that the Local Lawis invalid. 1In their
answer, defendants-respondents (defendants) asserted several
affirmati ve defenses, including that plaintiff’s challenge to the
validity of the Local Law was untinely. Plaintiff eventually noved
for summary judgnment contendi ng, anong ot her things, that H ghway Law
8 140 inposes a duty upon the superintendent of highways to renove
snow t hat obstructs all town hi ghways, including Bower Road, and that
the Local Law was invalid under state |aw. Suprenme Court determ ned
that plaintiff’'s challenge to the Local Law was not tine-barred and
granted plaintiff’s notion in part by declaring that the Local Lawis
invalid on the ground that it conflicts with H ghway Law § 140.

Def endant s appeal .

W agree with defendants that plaintiff’s challenge to the
validity of the Local Lawis untinely, and we therefore reverse the
j udgment insofar as appealed fromand deny plaintiff’s notioninits
entirety. Furthernore, although defendants did not cross-nove for
sumary judgnent dismssing as tinme-barred plaintiff’s second cause of
action to the extent that it seeks a declaration that the Local Lawis
invalid, we search the record and grant sunmary judgnment to defendants
di sm ssing the second cause of action to that extent where, as here,
the affirmati ve defense was “the subject of the notion[] before the
court” (Dunhamv Hilco Constr. Co., 89 NY2d 425, 430 [1996]; see CPLR
3212 [b]; Delaine v Finger Lakes Fire & Cas. Co., 23 AD3d 1143, 1144
[4th Dept 2005]). Contrary to plaintiff’s contention and the court’s
determ nation, to the extent that plaintiff seeks a declaration that
the presunptively valid Local Lawis invalid (see NY Const art |IX, 8§ 2
[c] [ii] [6]; Municipal Hone Rule Law 8 10 [1] [ii] [a] [6]; Holt v
County of Tioga, 56 Ny2d 414, 417-418 [1982]), plaintiff’s chall enge
is to the substance of the Local Law and is therefore subject to the
si x-year statute of limtations pursuant to CPLR 213 (1) (see Mranda
Hol di ngs, Inc. v Town Bd. of Town of Orchard Park, 152 AD3d 1234, 1235
[4th Dept 2017], |v denied 30 Ny3d 905 [2017]; Matter of MCarthy v
Zoni ng Bd. of Appeals of Town of N skayuna, 283 AD2d 857, 858 [3d Dept
2001]; Al nmor Assoc. v Town of Skaneateles, 231 AD2d 863, 863 [4th Dept
1996]). “As a general principle, the statute of limtations begins to
run when a cause of action accrues (see CPLR 203 [a]), that is, ‘when
all of the facts necessary to the cause of action have occurred so
that the party would be entitled to obtain relief in court’ ” (Hahn
Aut onoti ve Warehouse, Inc. v American Zurich Ins. Co., 18 NY3d 765,
770 [2012]). Here, plaintiff could have sought a declaration that the
Local Law was invalid in August 2004 when he purchased the property on
Bower Road that was subject to the “m ni num mai nt enance road”
classification under the Local Law (see Atlas Henrietta, LLC v Town of
Henrietta Zoning Bd. of Appeals, 46 Msc 3d 325, 339 [Sup G, Mbnroe
County 2013], affd 120 AD3d 1606 [4th Dept 2014]; see generally CPLR
3001; Zwarycz v Marnia Constr., Inc., 102 AD3d 774, 776 [2d Dept
2013]). Plaintiff’s second cause of action to the extent that it
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seeks a decl aration was brought well after the expiration of the six-
year limtations period and is therefore untinely.

In Iight of our determ nation, we do not consider defendants’
remai ni ng contentions. Finally, we note that plaintiff did not take a
cross appeal fromthat part of the judgnent denying his notion to the
extent that it sought relief pursuant to CPLR article 78, and thus his
contentions regarding such relief are not properly before us (see
Harris v Eastnman Kodak Co., 83 AD3d 1563, 1564 [4th Dept 2011]; Ames v
Norstar Bl dg. Corp., 19 AD3d 1016, 1017 [4th Dept 2005]; see generally
CPLR 5515 [1]).

Entered: June 29, 2018 Mark W Bennett
Cerk of the Court



