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Appeal and cross appeals froman order of the Suprenme Court,
Oneida County (Norman |. Siegel, J.), entered April 28, 2017. The
order denied the notion of plaintiff for partial sunmary judgnment on
l[iability under Labor Law 8 240 (1), granted in part and denied in
part the notion of defendants-third-party plaintiffs and the cross
nmotion of third-party defendant for sunmary judgnment dism ssing the
second anended conpl ai nt agai nst defendants-third-party plaintiffs and
denied the notion of third-party defendant for sunmmary judgnent
di sm ssing the second third-party conpl aint.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by granting defendants-third-party plaintiffs’ notion and
third-party defendant’s cross notion in their entirety, dismssing the
second anended conpl ai nt agai nst defendants-third-party plaintiffs,
and dism ssing the notion of third-party defendant as noot and as
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nmnodi fied the order is affirmed w thout costs.

Menorandum Wil e working on a construction project, plaintiff
fell froma |adder that he had placed adjacent to his work area.
Plaintiff subsequently comenced this action seeking damages for the
injuries that he sustained fromhis fall. |In his second anended
conplaint, plaintiff alleged that his injuries were caused by, inter
alia, the violation of Labor Law 8§ 240 (1) by defendants-third-party
plaintiffs, Geenway Apartments, LLC, the property owner, and Carkner
Construction, LLC, the general contractor (defendants). Defendants
thereafter commenced a third-party action seeking contractua
i ndemmi fication and a defense fromthird-party defendant, plaintiff’s

enpl oyer.

Plaintiff thereafter noved for partial summary judgnent on the
issue of liability under Labor Law 8§ 240 (1). Defendants noved and
third-party defendant cross-noved for summary judgnent dism ssing the
second anended conpl ai nt agai nst defendants, and third-party defendant
separately noved for summary judgnent dism ssing the second third-
party conplaint. Third-party defendant appeals and plaintiff and
def endants cross-appeal froman order that, inter alia, denied
plaintiff’s nmotion in its entirety, denied those parts of defendants’
notion and third-party defendant’s cross notion seeking dism ssal of
plaintiff’s Labor Law 8 240 (1) cl ai magai nst defendants, and deni ed
third-party defendant’s notion agai nst the second third-party
conplaint. W now nodify the order by granting those parts of
defendants’ notion and third-party defendant’s cross notion with
respect to the section 240 (1) claim and dism ssing the notion of
third-party defendant as noot and otherw se affirm

“Where a ‘plaintiff’s actions [are] the sole proxi mte cause of
his injuries, . . . liability under Labor Law § 240 (1) [does] not
attach’ ” (Robinson v East Med. Ctr., LP, 6 NY3d 550, 554 [2006]; see
general |y Bl ake v Nei ghborhood Hous. Servs. of N Y. Gty, 1 NYy3d 280,
288 [2003]). To sustain a cause of action under section 240 (1), the
plaintiff nust establish that the defendant breached “the statutory

duty . . . to provide a worker with adequate safety devices, and this
breach nust proximately cause the worker’s injuries” (Robinson, 6 Ny3d
at 554). “[1]f adequate safety devices are available at the job site,

but the worker either does not use or msuses them” then the
plaintiff cannot sustain a cause of action under Labor Law § 240 (1)
(id.; see generally Kuntz v WNYG Hous. Dev. Fund Co. Inc., 104 AD3d
1337, 1338 [4th Dept 2013]).

Here, we agree with defendants and third-party defendant that
Suprene Court erred in denying those parts of their respective notion
and cross notion seeking sunmary judgnment dism ssing plaintiff’s Labor
Law 8 240 (1) claimagainst defendants. Plaintiff alleged in his
second anended conplaint that he fell due to the placenent of the
| adder, and he admitted in his deposition testinony that he had pl aced
the | adder hinmself. Plaintiff’s theory of liability is that the
| adder was not an adequate safety device because it could not be
pl aced directly below his work site. Defendants, however, submtted
phot ographs and a video recording fromtheir safety expert that
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depicted the expert placing the |adder directly under the work site
and standing on it. Furthernore, plaintiff conceded in his deposition
testinmony that other safety devices were available at the site, and
that he asked if they were avail abl e before using the | adder. Thus,
we concl ude that defendants established as a matter of law that the

| adder was an adequate safety device and that plaintiff’s own conduct
was the sole proximte cause of his injuries.

In opposition, plaintiff relied only on his own speculation, in
hi s deposition, that the | adder was not an adequate safety device, and
that other, unavail able safety devices were necessary to prevent his
injuries. It is well settled, however, that “mnere concl usions,
expressions of hope or unsubstantiated allegations or assertions are
insufficient” to raise a triable question of material fact sufficient
to defeat a notion for summary judgnment (Zuckerman v City of New York
49 Ny2d 557, 562 [1980]).

W reject plaintiff’s contention, on his cross appeal, that he
cannot be the sole proximate cause of his own injuries in the absence
of egregi ous m sconduct or intentional m suse of the safety equi pnent.
Rather, a plaintiff’s nere negligence may constitute the sole
proxi mate cause of his or her injuries (see Blake, 1 Ny3d at 290; see
al so Cahill v Triborough Bridge & Tunnel Auth., 4 NY3d 35, 39-40
[2004]). Contrary to plaintiff’'s further contention, the rule that
conparative fault is unavailable to defendants in Labor Law § 240 (1)
cases i s unavailing, because here, as in Blake, “we are not dealing
here with conparative fault . . .[;] the fault was entirely
plaintiff’s. The | adder afforded himproper protection. Plaintiff’s
conduct (here, his negligence) was the sole proxi nate cause of [his
injuries]” (id. at 289-290). Contrary to the dissent’s concl usion,
this is the rare case where there are no allegations that the |adder
tilted, tipped, shifted, noved, or otherwi se failed. Instead,
plaintiff hinself admts that the sole cause of his fall was his own
act of pulling on the soffit and getting | ess resistance than
expected, thereby causing himto | ose his balance and fall.

In I'ight of our determ nation, we dismss as noot third-party
defendant’s notion for sunmary judgnment dism ssing the third-party
conplaint (see Wlson v Wal green Drug Store, 42 AD3d 899, 901 [4th
Dept 2007]).

Al'l concur except WHALEN, P.J., who dissents and votes to affirm
in the follow ng nmenorandum | respectfully dissent. The majority
concludes that plaintiff’s conduct was the sol e proximate cause of his
accident as a matter of |aw because the accident was caused by the
| ocation of the |adder and plaintiff admtted in his deposition
testinmony that he placed the | adder hinmself. Contrary to the
maj ority’s concl usion, however, “ ‘the nondel egabl e duty inposed upon
t he owner and general contractor under Labor Law § 240 (1) is not met
nmerely by providing safety instructions or by making [a] safety
devi ce[] available, but by furnishing, placing and operating such
devices so as to give [a worker] proper protection” ” (Luna v
Zool ogi cal Socy. of Buffalo, Inc., 101 AD3d 1745, 1746 [4th Dept 2012]
[ enphasi s added]; see Long v Cellino & Barnes, P.C., 68 AD3d 1706,
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1707 [4th Dept 2009]).

The cases relied on by the mgjority do not change that statutory
obligation. In Blake v Neighborhood Hous. Servs. of NY. Cty, the
jury expressly found that the | adder used by the injured plaintiff had
in fact been “so constructed[ and] operated as to give proper
protection to plaintiff” (1 NY3d 280, 284 [2003]). Here, however,
def endants’ own expert averred that plaintiff’'s accident resulted
because the | adder was inproperly placed, and “it is conceptually
i npossi ble for [that] statutory violation (which serves as a proxinate
cause for a plaintiff’s injury) to occupy the same ground as a
plaintiff’s sole proximate cause of the injury” (id. at 290). Thus,
while plaintiff may have been negligent in | eaning the | adder adjacent
to his work area rather than directly underneath it, “ ‘plaintiff’s
conduct cannot be considered the sole proxinmate cause of his
injuries’ ” (Whalen v ExxonMbil OI Corp., 50 AD3d 1553, 1554 [4th
Dept 2008]).

Bl ake and its progeny stand for the proposition that liability
under Labor Law 8 240 (1) does not attach where safety devices
sufficient to provide a plaintiff adequate protection are readily
avai l able on a work site, and the plaintiff knows that he or she is
expected to use them “but for no good reason [chooses] not to do so,
causi ng an accident” (Gallagher v New York Post, 14 NY3d 83, 88
[ 2010] ; see Robinson v East Med. Cir., LP, 6 NY3d 550, 554 [2006]).
Contrary to the conclusion of the magjority, defendants failed to
establish as a matter of law that plaintiff inproperly placed the
| adder “for no good reason” (CGallagher, 14 NY3d at 88). Plaintiff
testified that he attenpted to place the | adder directly underneath
t he overhang of the roof where he was to work, but the size of the
wi ndow | ocated below this work area prevented himfromresting the
| adder against the building itself, and he was concerned that resting
t he | adder agai nst the wi ndow while he perfornmed his work m ght damage
t he wi ndow. The photographs and vi deo of defendants’ expert
referenced by the nmagjority show a | adder |eaning, not directly agai nst
t he buil ding between the wi ndow and the work area, but on the frane of
the wi ndow that plaintiff was attenpting to avoid damaging. It
t heref ore cannot be concluded as a matter of law that plaintiff knew
that the | adder could be safely placed against the building directly
underneath his work area at an appropriate angle w thout damagi ng the
wi ndow, but nonet hel ess chose not to do so (see Kin v State of New
York, 101 AD3d 1606, 1608 [4th Dept 2012]; cf. Robinson, 6 NY3d at
554-555). | would therefore affirmthe order.

Entered: June 29, 2018 Mark W Bennett
Cerk of the Court



