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IN THE MATTER OF HOPE DAY CARE, LLC, THERESA
G LES, MANAGER, HOPE DAY CARE, LLC , AND Tl ARA
LOVE, DI RECTOR, HOPE DAY CARE, LLC

PETI TI ONERS- APPELLANTS,

Vv MVEMORANDUM AND ORDER
NEW YORK STATE OFFI CE OF CHI LDREN & FAM LY

SERVI CES DI VI SI ON OF CHI LD CARE SERVI CES,
RESPONDENT- RESPONDENT.

COHEN COVPAGNI BECKMAN APPLER & KNOLL, PLLC, SYRACUSE (LAURA L. SPRI NG
OF COUNSEL), FOR PETI TI ONERS- APPELLANTS.

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY ( PATRI CK A. WOODS COF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgrment (denomnmi nated order and judgnent) of the
Suprene Court, Onondaga County (Anthony J. Paris, J.), entered
Novenber 28, 2017 in a proceeding pursuant to CPLR article 78. The
j udgnent, anong other things, dism ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously vacated, the determ nation is confirmed w thout costs and
the petition is dismssed.

Menmorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking to annul respondent’s determ nation revoking their
license to operate a daycare center. W note at the outset that
Suprene Court should have transferred the entire proceeding to this
Court because the petition raises a substantial evidence question and
petitioners’ remaining contentions do not constitute “objections that
could have term nated the proceeding within the nmeaning of CPLR 7804
(g)” (Matter of Quintana v Gty of Buffalo, 114 AD3d 1222, 1223 [4th
Dept 2014], |v denied 23 NY3d 902 [2014]). W therefore vacate the
j udgnment (see Matter of Hoch v New York State Dept. of Health, 1 AD3d
994, 994-995 [4th Dept 2003]), and “because the record is now before
us, we will ‘treat the proceeding as if it had been properly
transferred here in its entirety’ . . . and review [petitioners’]
contentions de novo” (Quintana, 114 AD3d at 1223).

Contrary to petitioners’ contention, the determ nation is
supported by substantial evidence (see Matter of Briggs v New York
State O f. of Children & Fam |y Servs., 142 AD3d 1284, 1284-1285 [4th
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Dept 2016]; Matter of Gates of Goodness & Mercy v Johnson, 49 AD3d
1295, 1295 [4th Dept 2008]). The evidence at the fair hearing
established that petitioners allowed their liability insurance to
| apse for a year and a half, which is a clear violation of 18 NYCRR
418-1.15 (c) (28). Additionally, the evidence established that
petitioners violated regulations by placing a 27-nonth-old child in
the same classroomw th infants who were | ess than 18 nonths ol d (see
18 NYCRR 418-1.8 [I] [7]), placing children under three years of age
in classroonms with children of m xed age groups (see 18 NYCRR 418-1.8
[1] [8]), and seating a child in a high chair with a | oose safety
strap (see 18 NYCRR 418-1.5 [ab] [2]).

We further conclude that the penalty is not “ ‘so
di sproportionate to the offenses as to be shocking to one’s sense of
fairness’ 7 (Matter of Kelly v Safir, 96 Ny2d 31, 38 [2001], rearg
deni ed 96 NY2d 854 [2001]; see Matter of Fundergurg v New York State
Of. of Children & Famly Servs., 148 AD3d 1667, 1668 [4th Dept
2017]). Here, the four regulatory violations, especially the | apse of
i nsurance coverage, “exposed the child[ren] to a significant risk of
harnt (Briggs, 142 AD3d at 1284), and we perceive no error in
respondent al so considering petitioners’ prior history of
approximately 160 regul atory viol ations inasnmuch as those viol ations
were raised in the adm nistrative proceedings (cf. Matter of Lewis v
New York State Of. of Children & Famly Servs., 114 AD3d 1065, 1067
[ 3d Dept 2014]).

Finally, we reject petitioners’ contention that respondent’s
failure to conduct followup visits after the final inspection renders
the determ nation arbitrary and capricious. Wile an agency’s failure
to comply with its own rules and regul ati ons has been determ ned to be
arbitrary and capricious (see Matter of Church v Wng, 229 AD2d 1019,
1020 [4th Dept 1996]; see also St. Joseph’s Hosp. Health Cr. v
Department of Health of State of N Y., 247 AD2d 136, 155 [4th Dept
1998], |v denied 93 Ny2d 803 [1999]), its failure to conply with an
informal practice will be deenmed arbitrary only if the departure is
substantial and w thout explanation (see Matter of Brusco v State of
New York Div. of Hous. & Comunity Renewal, 239 AD2d 210, 212 [ 1st
Dept 1997]). Here, it is undisputed that respondent had no rul es or
regul ations requiring followup visits after inspections to determ ne
whet her the regulatory violations had been cured. To the extent that
it had such an informal policy, it was reasonable for respondent to
foll owup by tel ephone to determ ne whether petitioners had obtained
l[Tability insurance because that determ nation did not require
per sonal observation. Wth respect to the remaining regulatory
viol ations, the record establishes that sone of those violations were
repeat violations, and therefore the fact that they may have been
cured was insufficient to establish that petitioners would cease
harnful practices. Thus, petitioners failed to denonstrate that
respondent acted irrationally in departing fromits practice of
conducting followup visits under the circunstances (see generally
Matter of Staley v New York State Dept. of Corr. & Community
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Supervi sion, 145 AD3d 1160, 1163 [3d Dept 2016]).

Entered: June 15, 2018 Mark W Bennett
Cerk of the Court



