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Appeal from an order of the Suprene Court, Monroe County (J.
Scott CQdorisi, J.), entered May 9, 2017. The order, insofar as
appeal ed from granted the notion of defendant for summary judgnent
di sm ssing the conplaint and denied that part of the cross notion of
plaintiff for summary judgnment on the issue of serious injury.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs, defendant’s notion is
denied, the conplaint is reinstated and that part of plaintiff’'s cross
notion for partial summary judgnent on the issue of serious injury is
gr ant ed.

Menorandum  Plaintiff comenced this negligence action seeking
damages for injuries that she sustai ned when a vehicl e operated by
def endant struck her foot while she was wal ki ng her bicycle on the
street beneath an overpass. W agree with plaintiff, as limted by
her brief, that Supreme Court erred in granting defendant’s notion for
sumary judgnent dism ssing the conpl aint and denying that part of
plaintiff’s cross notion for partial summary judgnent on the issue of
serious injury.

Viewi ng the evidence in the light nost favorable to plaintiff and
affording her the benefit of every reasonable inference (see Esposito
v Wight, 28 AD3d 1142, 1143 [4th Dept 2006]), we concl ude that
defendant failed to neet his initial burden on his notion of
establishing as a matter of law that plaintiff’s negligence was the
sol e proxi mate cause of the accident (see Chilinski v Ml oney, 158
AD3d 1174, 1175-1176 [4th Dept 2018]). Defendant’s own subm ssions
raise triable issues of fact, including whether he violated his
“ ‘comon-law duty to see that which he should have seen [as a driver]
t hrough the proper use of his senses’ ” (Sauter v Cal abretta, 90 AD3d
1702, 1703 [4th Dept 2011]) and his statutory duty to “exercise due
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care to avoid colliding with any bicyclist[ or] pedestrian” (Vehicle
and Traffic Law § 1146 [a]).

Finally, it is uncontested that plaintiff established as a natter
of law on her cross notion that she sustained fractures in her foot as
a result of the accident and, therefore, she is entitled to parti al
sumary judgnent on the issue of serious injury (see Insurance Law
§ 5102 [d]).
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