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Appeal from a judgnment of the Monroe County Court (Douglas A
Randal I, J.), rendered June 2, 2015. The judgnent convicted
def endant, upon his plea of guilty, of kidnapping in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convi cting himupon his plea of guilty of kidnapping in the second
degree (Penal Law 8 135.20). The plea satisfied several charges
arising froman incident in which defendant, in concert with two other
men, anong ot her things, bound and threatened three famly nenbers
inside their own apartnment, obtained keys and the alarm code to the
victims’ jewelry store, and then stole jewelry fromthe store. 1In
appeal No. 2, defendant appeals by permi ssion of this Court from an
order that, inter alia, denied his notion pursuant to CPL 440. 10
seeking to vacate the judgnent of conviction. W affirmin both
appeal s.

Addressing first the judgnment in appeal No. 1, although defendant
contends in his pro se supplenental brief that the felony conplaints
were jurisdictionally defective, “[t]he felony conplaint[s were]
superseded by the indictrment to which defendant pleaded guilty, and he
therefore may not challenge the felony conplaint[s]” on appeal (People
v Anderson, 90 AD3d 1475, 1477 [4th Dept 2011], |v denied 18 NY3d 991
[ 2012] ; see People v Mtchell, 132 AD3d 1413, 1416 [4th Dept 2015], Iv
deni ed 27 NY3d 1072 [2016]).

Contrary to defendant’s contention in his pro se suppl enental
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brief, the record establishes that his waiver of the right to appea
was knowi ng, intelligent, and voluntary (see People v Joubert, 158
AD3d 1314, 1315 [4th Dept 2018], |Iv denied —NY3d —[ Apr. 26, 2018]

[ 2018]; People v Smth, 138 AD3d 1497, 1497 [4th Dept 2016], |v denied
27 NY3d 1139 [2016]; see generally People v Lopez, 6 Ny3d 248, 256
[2006]). We conclude that the valid waiver of the right to appea
forecl oses our review of defendant’s challenges in his main brief to
County Court’s adverse suppression ruling (see People v Sanders, 25
NY3d 337, 342 [2015]; People v Kenp, 94 Ny2d 831, 833 [1999]).

Def endant further contends in his pro se supplenental brief that he
was arrested w thout probable cause and thus that the court should
have granted that part of his notion seeking suppression of al

evi dence obtained as a result of his arrest. That contention is also
enconpassed by his valid waiver of the right to appeal (see Sanders,
25 NY3d at 342; Kenp, 94 Ny2d at 833) and, noreover, defendant
forfeited the right to raise that suppression issue on appeal inasmuch
as he pleaded guilty before the court issued a ruling thereon (see
Peopl e v Fernandez, 67 NY2d 686, 688 [1986]; People v Russell, 128
AD3d 1383, 1384 [4th Dept 2015], |v denied 25 NY3d 1207 [2015]).

W reject defendant’s contention in his main brief that the court
failed to nake an appropriate inquiry into his request for
substitution of his assigned counsel, which he nade during an
appearance prior to the plea proceeding. Defendant’s contention “ ‘is
enconpassed by the plea and the waiver of the right to appeal except
to the extent that the contention inplicates the voluntariness of the
plea’ " (People v Morris, 94 AD3d 1450, 1451 [4th Dept 2012], |v
denied 19 NY3d 976 [2012]; see People v Guantero, 100 AD3d 1386, 1387
[4th Dept 2012], |Iv denied 21 Ny3d 1004 [2013]). Defendant
nonet hel ess “abandoned his request for new counsel when he ‘decid[ed]
. . . to plead guilty while still being represented by the sane
attorney’ ” (CGuantero, 100 AD3d at 1387; see Morris, 94 AD3d at 1451).
In any event, defendant’s contention |lacks nerit inasnmuch as the
record establishes that “the court nade a sufficient inquiry into
def endant’ s conpl aints concerning the alleged [breakdown in]
conmuni cati on between defendant and defense counsel. The court
repeatedly all owed defendant to air his concerns about defense
counsel, and after listening to them reasonably concl uded that
def endant’ s vague and generic obj ections had no nmerit or substance

, and thus defendant’s objections were insufficient to
denDnstrate good cause for substitution of counsel” (People v Larkins,
128 AD3d 1436, 1441 [4th Dept 2015], |v denied 27 Ny3d 1001 [2016]
[internal quotation marks omtted]; see People v Linares, 2 NY3d 507,
510-511 [2004]). “ ‘[A]t nost, defendant’s allegations evinced
di sagreenents with counsel over strategy . . . , which were not
sufficient grounds for substitution’ ” (Larkins, 128 AD3d at 1440; see
Li nares, 2 NY3d at 511).

Def endant further contends in his main brief that his plea was
not voluntarily entered because he was not informed of its direct
consequences prior to pleading guilty. W reject that contention.
“I't is well settled that, in order for a plea to be know ngly,
voluntarily and intelligently entered, a defendant nust be advi sed of
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the direct consequences of that plea” (People v Jones, 118 AD3d 1360,
1361 [4th Dept 2014]; see People v Harnett, 16 NY3d 200, 205 [2011];
People v Catu, 4 Ny3d 242, 244 [2005]). “The direct consequences of a
pl ea—those whose om ssion froma plea coll oquy nmakes the plea per se
invalid—-are essentially the core conponents of a defendant’s sentence:
a termof probation or inprisonnment, a term of postrel ease
supervision, a fine” (Harnett, 16 NY3d at 205). Here, although
defendant’ s contention concerning the voluntariness of the plea
survives his valid waiver of the right to appeal (see People v Neal,
148 AD3d 1699, 1699-1700 [4th Dept 2017], |v denied 29 Ny3d 1084

[ 2017]), preservation was required inasmuch as defendant was advi sed
of the sentence, including its period of postrel ease supervision,
during the plea proceeding, and defendant failed to preserve his
contention for our review because he did not nove to withdraw the pl ea
on that ground or otherw se object to the inposition of the sentence
(see People v Wllianms, 27 NY3d 212, 219-223 [2016]; People v Crowder,
24 NY3d 1134, 1136-1137 [2015]; People v Murray, 15 NY3d 725, 726-727
[ 2010]; cf. People v Louree, 8 NY3d 541, 545-546 [2007]). In any
event, we conclude that defendant’s challenge to the voluntariness of
the plea is without nerit inasnmuch as the record establishes that he
was advi sed during the plea proceeding of the direct consequences of
his plea, including the termof inprisonnent and period of postrel ease
supervi sion (see People v Munn, 105 AD3d 1456, 1456 [4th Dept 2013],

I v denied 21 NY3d 1007 [2013], reconsideration denied 22 NY3d 1042

[ 2013]; People v Ivey, 98 AD3d 1230, 1231 [4th Dept 2012], |v denied
20 NY3d 1012 [2013]; People v McPherson, 60 AD3d 872, 872 [2d Dept
2009]).

To the extent that defendant challenges the factual sufficiency
of his plea allocution in his pro se supplenental brief, that
chal I enge i s enconpassed by the valid waiver of the right to appea
(see People v Busch, 60 AD3d 1393, 1394 [4th Dept 2009], Iv denied 12
NY3d 913 [2009]). Al though defendant’s further contention in his pro
se supplenmental brief that his plea was involuntary survives his
wai ver of the right to appeal (see People v Seaberg, 74 Ny2d 1, 10
[ 1989] ), defendant failed to preserve that contention for our review
i nasnmuch as he did not nove to withdraw his plea or to vacate the
judgnment of conviction on the grounds now rai sed on appeal (see People
v VanDeViver, 56 AD3d 1118, 1118 [4th Dept 2008], Iv denied 11 Ny3d
931 [2009], reconsideration denied 12 Ny3d 788 [2009]), and this case
does not fall within the narrow exception to the preservation
requi renent (see People v Lopez, 71 NY2d 662, 666 [1988]).

Wth respect to the judgnent in appeal No. 1, defendant contends
in his pro se supplenental brief that the record establishes that he
was deni ed effective assistance of counsel. Wth respect to the order
in appeal No. 2, defendant contends in his main and pro se
suppl emental briefs that the court should have granted his notion
pursuant to CPL 440.10 to vacate the judgnment because the plea was
infected by ineffective assistance of counsel and was ot herw se
involuntary or, at mninmum that he is entitled to a hearing thereon.
W reject those contentions.
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“Where, as here, a defendant contends that he or she was denied
the right to effective assistance of counsel guaranteed by both the
Federal and New York State Constitutions, we evaluate the clai musing
the state standard, which affords greater protection than its federa
counterpart” (People v Conway, 148 AD3d 1739, 1741 [4th Dept 2017], Iv
deni ed 29 NY3d 1077 [2017]; see People v Stultz, 2 NYy3d 277, 282
[ 2004], rearg denied 3 NY3d 702 [2004]). Under the state standard,
“Is]o long as the evidence, the |law, and the circunstances of a
particul ar case, viewed in totality and as of the tinme of the
representation, reveal that the attorney provided neani ngf ul

representation, the constitutional requirenent will have been net”
(People v Baldi, 54 Ny2d 137, 147 [1981]; see People v Benevento, 91
NY2d 708, 712 [1998]). “In the context of a guilty plea, a defendant

has been afforded neani ngful representati on when he or she receives an
advant ageous plea and nothing in the record casts doubt on the
apparent effectiveness of counsel” (People v Ford, 86 Ny2d 397, 404
[ 1995]; see People v Hoyer, 119 AD3d 1457, 1458 [4th Dept 2014]).
| nasmuch as defendant “bears the burden of establishing his [or her]
claimthat counsel’s performance is constitutionally deficient][,]

def endant nust denonstrate the absence of strategic or other
| egitimate explanations for counsel’s alleged failure[s]” (People v
Pavone, 26 NY3d 629, 646 [2015]; see People v Satterfield, 66 Ny2d
796, 799-800 [1985]).

Here, to the extent that defendant’s contention in appeal No. 1
in his pro se supplenental brief that he was denied effective
assi stance of counsel survives the plea and his valid waiver of the
right to appeal (see People v Rausch, 126 AD3d 1535, 1535 [4th Dept
2015], Iv denied 26 Ny3d 1149 [2016]), we conclude that his contention
| acks merit (see generally Ford, 86 NyY2d at 404).

Addressing the order in appeal No. 2, we conclude that the court
properly determ ned that defendant received neani ngful representation.
Def ense counsel, anong ot her things, successfully sought suppression
of significant evidence agai nst defendant and negoti ated an
advant ageous plea bargain that greatly reduced defendant’s maxi mum
sent enci ng exposure of 25 years to life inprisonnment had he been
convicted of the top count of kidnapping in the first degree (Pena
Law 8 135.25 [2] [b]; see 8 70.00 [2] [a]; [3] [a] [i1]), and nothing
in the record casts doubt on the apparent effectiveness of defense
counsel (see People v Lew s, 138 AD3d 1346, 1348-1349 [3d Dept 2016],
v deni ed 28 NY3d 1073 [2016]; People v Loom s, 256 AD2d 808, 808 [3d
Dept 1998], |v denied 93 NYy2d 854 [1999]).

The court al so properly denied defendant’s notion pursuant to CPL
440.10 wi thout a hearing because, “given the nature of the clained
ineffective assistance, the notion could be determined on the tria
record and defendant’s subm ssions on the notion” (Satterfield, 66
NY2d at 799; see People v Wtkop, 114 AD3d 1242, 1243 [4th Dept 2014],
v denied 23 NY3d 1069 [2014]). Defendant asserted in his supporting
affidavit that defense counsel was ineffective because, despite
defendant’ s requests, defense counsel failed to investigate certain
itens of allegedly excul patory evidence. Although it is well settled
that a “defendant’s right to representation . . . entitle[s] him][or
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her] to have counsel ‘conduct appropriate investigations, both factua
and legal, to determine if matters of defense can be devel oped, and to
allow hinself [or herself] time for reflection and preparation for
trial’ " (People v Bennett, 29 NY2d 462, 466 [1972]; see People v
Aiveras, 21 NY3d 339, 346-347 [2013]), it is also well settled that a
claimof ineffective assistance “requires proof of |ess than

meani ngf ul representation, rather than sinple disagreement with
strategies and tactics” (People v Rivera, 71 Ny2d 705, 708-709
[1988]). Defendant’s supporting affidavit denonstrated that defense
counsel addressed with defendant the issue whether an investigation
into the allegedly excul patory evidence would be fruitful and
expressed his opinion that such evidence was not relevant or could be
used by the prosecution agai nst defendant. |nasnuch as the record
established that defense counsel, as a matter of strategy and tactics,
exerci sed professional judgnent in declining to pursue evidence that
he consi dered unhel pful and potentially harnful to the defense (see
Peopl e v Schramm 172 AD2d 1048, 1048 [4th Dept 1991], |v denied 78
NY2d 974 [1991]), the court properly determ ned that defendant failed
to denonstrate the absence of a strategic or other legitimte

expl anation for defense counsel’s alleged failure to investigate, and
that defendant’s nere di sagreement with the investigation strategy was
insufficient to establish that defense counsel was ineffective (see
Peopl e v McCul | ough, 144 AD3d 1526, 1527 [4th Dept 2016], |v denied 29
NY3d 999 [2017]).

Def endant further contends in his pro se supplenmental brief that,
as alleged in his notion, defense counsel failed to advise himat the
time of the plea that he would be required to sign a docunent at
sentencing admtting his status as a predicate felon. The court
properly concluded, however, that defendant conceded in his supporting
affidavit that he was aware that the plea bargain required that he
acknow edge bei ng previously convicted of a felony, and that any
failure by defense counsel to explain that defendant would al so have
to sign a docunent to that effect does not constitute ineffective
assi st ance.

Contrary to defendant’s further contention in his pro se
suppl emrental brief, the court properly determ ned that documentary
proof submtted by defendant conclusively refuted defendant’s claim
that the plea was involuntary because it was induced by an unful filled
prom se (see CPL 440.30 [4] [c]).

We have consi dered defendant’s remaining contentions in his pro
se suppl enmental brief and conclude that they are without nerit.

Entered: June 15, 2018 Mark W Bennett
Cerk of the Court



