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Appeal froma judgnent of the Monroe County Court (Vincent M
Dinolfo, J.), rendered June 19, 2014. The judgnment convicted
def endant, upon a jury verdict, of nurder in the second degree and
mans| aughter in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
nodi fied on the | aw by reversing that part convicting defendant of
mansl aughter in the first degree and di sm ssing count two of the
i ndictment and as nodified the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of murder in the second degree (Penal Law
§ 125.25 [1]) and manslaughter in the first degree (8 125.20 [1]),
arising froman altercation that occurred between defendant and one of
his roonmates (hereafter, victin) in their apartnment. Both defendant
and the victimhad consunmed al cohol earlier in the evening, and during
the altercation defendant possessed a knife and caused one non-|etha
and one fatal stab wound to the victim Defendant and the victim
shared the apartnent with a third man who heard the altercation from
inside his bedroombut did not see it. Although we agree with
def endant that County Court erred in refusing to charge the jury with
two | esser included charges requested by defendant, we concl ude that
the error is harm ess under the circunstances of this case.

To establish entitlenent to a charge on a | esser included
of fense, “a defendant nust show both that the greater crime cannot be
commtted without having concomtantly committed the | esser by the
sanme conduct, and that a reasonable view of the evidence supports a
finding that he or she commtted the | esser, but not the greater,
of fense” (People v Janes, 11 Ny3d 886, 888 [2008]; see People v Van
Nor strand, 85 NY2d 131, 135 [1995]; People v dover, 57 NY2d 61, 63
[ 1982]; see also CPL 1.20 [37]; 300.50 [1]). Wth respect to the
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first prong, it is undisputed that the requested charges of

mans| aughter in the second degree (Penal Law § 125.15 [1]) and
crimnally negligent homcide (8 125.10) are each | esser included

of fenses of nmurder in the second degree (8 125.25 [1]; see People v
Ri vera, 23 NY3d 112, 120 [2014]; People v Mrris, 138 AD3d 1408, 1410
[4th Dept 2016], |v denied 27 Ny3d 1136 [2016]) and mansl aughter in
the first degree (8 125.20 [1]; see People v Helliger, 96 Ny2d 462,
467 [2001]; People v Johnson, 160 AD2d 1024, 1025 [2d Dept 1990];
Peopl e v Hoy, 122 AD2d 618, 618-619 [4th Dept 1986]).

The issue whether the court erred in refusing to charge the
requested | esser included offenses thus turns on the second prong,
i.e., “ ‘whether on any reasonable view of the evidence it is possible
for the trier of the facts to acquit the defendant on the higher
count[s] and still find himguilty on the | esser one[s]’ " (People v
Hul I, 27 NY3d 1056, 1058 [2016]). “In assessing whether there is a
‘reasonabl e view of the evidence,’ the proof nust be |ooked at ‘in the
light nost favorable to [the] defendant’ " (Rivera, 23 NY3d at 120-
121, quoting People v Martin, 59 Ny2d 704, 705 [1983]). The “inquiry
is not directed at whether persuasive evidence of guilt of the greater

crime exists . . . but [instead is directed at] whether, under any
reasonabl e view of the evidence, it is possible for the trier of
fact[] to acquit defendant on the higher count[s] and still find him

guilty of the | esser one[s]” (Van Norstrand, 85 NY2d at 136).

Viewi ng the evidence in the |light nost favorable to defendant, we
conclude that there is a reasonabl e view of the evidence that
def endant acted either recklessly or with crimnal negligence, but not
with intent to cause death (Penal Law § 125.25 [1]) or with intent to
cause serious physical injury (8 125.20 [1]). According to his
testi nony, defendant was confronted at his bedroom door by the victim
who was apparently angry about defendant’s contact with a certain
wonman and repeatedly threatened defendant with physical harm
Def endant was afraid and feared that the victimwas going to kill him
The victimattenpted to force his way into defendant’s bedroom and
eventual | y grabbed defendant by the shoul der. Defendant testified
that he then picked up the knife and “[p]loked it . . . towards [the
victims] leg,” but he did not know at that point if he had struck the
victim The Medical Exam ner, who testified during the People’s case-
in-chief, characterized the resulting stab wound to the victims |eg
as “superficial and non-lethal.” Defendant’s action further enraged
the victim pronpting himto cone forward toward defendant, at which
poi nt defendant raised the knife up to about his own chest |evel.
Def endant testified that he “raised the knife up and poked agai n,
j abbed again, and then [the victin] stopped and . . . backed off.”
Def endant testified that he did not know it at the tinme, but he
apparently struck the victimin the chest wwth the knife. The victim
stopped at that point, took about three steps backward, and then fel
against the wall and to the floor with—as later determ ned by the
Medi cal Exam ner—a fatal, four-inch-deep stab wound that had
penetrated his heart. Defendant imredi ately called 911

Def endant denied that he intended to kill the victimor to
inflict serious physical injury. Defendant “was just hoping that [the
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victim would back off and he woul d get scared, back off and get out
of there, get away from [the bedroom door, and get out of .

[ def endant’ s] room so [defendant] could close [ his] door and Iock it.
According to defendant, he did not perceive that his actions would
result in the victims death. Although defendant acknow edged on
cross-exam nation that he intended to “poke” the victimthe second
time, defendant maintained that he was nerely trying to hold off the
victimto stop himfrom attacking and “just intended to protect
[himself,” but did not intend to hurt the victimor put the knife
into him Defendant stood his ground and put the knife out and poked
the victim who cane forward into the knife. The Medical Exam ner’s
testinmony that it took “sone force” for the knife to penetrate four
inches into the victinis chest does not render defendant’s account
unreasonabl e, particularly inasnmuch as the Medi cal Exam ner conceded
on cross-exam nation that some of the force necessary to stab the
victimcoul d have been provided by the victimhinmself noving into the
knife, which is consistent with defendant’s testinony. Likew se, the
Medi cal Exam ner’s testinony that the victimwas stabbed in a downward
di rection, which she opined was inconsistent with a “poke,” was based
upon the victimstanding upright, but defendant testified that the
victi mwas hunched forward, like a “linebacker.”

Contrary to the People’s contention and the court’s
deternmi nation, the evidence that defendant’s underlying physical act
of “poking” the victimwith the knife was deliberate does not preclude
a finding that, with respect to defendant’s cul pable nental state
relative to the result of causing the victims death (see Penal Law
88 125.15 [1]; 125.10), defendant acted recklessly in that he was
“aware of and consciously disregard[ed] a substantial and
unjustifiable risk that such result [would] occur” (& 15.05 [3]) or
acted with crimnal negligence in that he “fail[ed] to perceive a
substantial and unjustifiable risk that such result [would] occur”
(8 15.05 [4]; see People v Heide, 84 NY2d 943, 944 [1994]; People v
Usher, 39 AD2d 459, 460-461 [4th Dept 1972], affd 34 Ny2d 600 [1974]).
Mor eover, given the nunber and nature of the stab wounds here—the
first of which resulted in a superficial and non-lethal wound to the
victims leg, which was consistent with defendant’s testinony that he
was sinply attenpting to get the victimto back away, and the second
of which may have been caused, at least in part, by the victimnoving
forward into the knife—ae conclude that this case is distinguishable
fromthose in which the nunber, depth, and severity of the wounds are
such that there is no reasonabl e view of the evidence to support a
finding other than an intent to cause death or serious physical injury
(cf. e.g. People v Stanford, 87 AD3d 1367, 1368 [4th Dept 2011], Iv
deni ed 18 Ny3d 886 [2012]; People v Collins, 290 AD2d 457, 458 [2d
Dept 2002], Iv denied 97 NY2d 752 [2002]). Simlarly, we conclude
that there is a reasonable view of the evidence that defendant,
al though admttedly acting to protect hinself with the knife, did not
intend to make contact with the victimat all or that, if he did
intend to make contact by “poking” the victim defendant intended only
to get the victimto back off and did not intend to harm him (cf.
Peopl e v Henl ey, 145 AD3d 1578, 1579 [4th Dept 2016], |v denied 29
NY3d 998 [ 2017], reconsideration denied 29 NY3d 1080 [2017]). Based
upon the foregoing, we conclude that the court erred in refusing to
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charge the jury on the requested | esser included charges of
mans| aughter in the second degree and crimnally negligent hom cide.

We further conclude, however, that the error is harm ess under
the circunstances of this case. As set forth by the Court of Appeals,
“where a court charges the next |esser included offense of the crine
alleged in the indictnent, but refuses to charge | esser degrees than
that, . . . the defendant’s conviction of the crine alleged in the
i ndi ctrment forecloses a challenge to the court’s refusal to charge the
remote | esser included offenses” (People v Boettcher, 69 Ny2d 174, 180
[1987]). The prem se underlying a determ nation of harm ess error is
that, when a jury convicts the defendant of the top (i.e., highest)
charged offense and thereby excludes fromthe case the next |esser
(i.e., internediate) included offense, the verdict dispels any
significant probability that the jury, had it been given the option,
woul d have acquitted the defendant of both the highest and
i nternedi ate charged of fenses and instead convicted the defendant of
the even lesser (i.e., renote) included offense that was erroneously
not charged (see id.; People v Richette, 33 NY2d 42, 45-46 [1973]; see
generally People v Crimm ns, 36 Ny2d 230, 241-242 [1975]). Thus,
cases applying the analysis set forth in Boettcher hold that where the
trial court charges the jury with the highest offense of nmurder in the
second degree and the internedi ate of fense of manslaughter in the
first degree, and the jury convicts the defendant of nurder in the
second degree, the defendant’s challenge on appeal to the court’s
denial of a request to charge the renote offenses of nmansl aughter in
the second degree and/or crimnally negligent homcide is foreclosed,
i.e., any error is harmess (see People v Pinero, 143 AD3d 428, 429
[ 1st Dept 2016], |v denied 29 Ny3d 1000 [2017]; People v Burkett, 101
AD3d 1468, 1472-1473 [3d Dept 2012], |v denied 20 NY3d 1096 [2013];
People v Hira, 100 AD3d 922, 923 [2d Dept 2012], |v denied 21 NY3d 943
[ 2013]; People v Wllianms, 273 AD2d 824, 826 [4th Dept 2000], Ilv
deni ed 95 Ny2d 893 [2000]; People v Vega, 155 AD2d 632, 633 [2d Dept
1989], |v denied 75 Ny2d 819 [1990]).

Here, the court charged the jury with the highest indicted
of fense of nurder in the second degree and the internediate indicted
of fense of manslaughter in the first degree, but inproperly refused to
charge the jury on the renote |esser included of fenses of mansl aughter
in the second degree and crimnally negligent homcide. The court
also erred in failing to instruct the jury to consider the charged
offenses in the alternative by deliberating thereon in decreasing
order of culpability and proceeding to consider manslaughter in the
first degree only if it first unaninously acquitted defendant of the
nore serious offense of murder in the second degree (see CPL 300. 50;
Hel I'i ger, 96 NY2d at 464-466; Boettcher, 69 Ny2d at 181-183; see
generally Matter of Suarez v Byrne, 10 NY3d 523, 534 [2008], rearg
denied 11 NY3d 753 [2008]). The jury found defendant guilty of nurder
in the second degree and mansl aughter in the first degree. Contrary
to the dissent’s assertion, had the jury acquitted defendant of the
hi ghest offense of nurder in the second degree and convicted hi m of
the internmedi ate of fense of manslaughter in the first degree only, the
court’s error in refusing to charge the renote | esser included
of fenses woul d have constituted reversible error (see People v
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Brockett, 74 AD3d 1218, 1220 [2d Dept 2010]), inasmuch as such a
verdict would fail to dispel any significant probability that the
jury, had it been given the option, would have instead convicted

def endant of a renote | esser included offense (see Richette, 33 Ny2d
at 45-46; People v lvisic, 95 AD2d 307, 312-313 [2d Dept 1983]). By
contrast, a determination of harm ess error is warranted where, as
here, the jury convicts the defendant of the highest charged of fense,
t hereby foreclosing the defendant’s contention that there was a
significant probability that, had the jury been given the option, it
woul d have rejected both the highest charged of fense and the
intermedi ate | esser included offense in favor of conviction of a
renote | esser included offense (see Boettcher, 69 NY2d at 180).

Contrary to defendant’s contention and the dissent’s assertion,
People v Green (56 NY2d 427, 435-436 [1982], rearg denied 57 Ny2d 775
[ 1982] ) does not conpel reversal. There, the defendant was convicted
of attenpted nurder in the second degree (Penal Law 88 110.00, 125.25
[1]) and assault in the first degree (8 120.10 [1]), and the Court of
Appeal s determned that the trial court commtted reversible error by
failing to charge assault in the second degree (8 120.05 [4]) as a
| esser included charge of assault in the first degree. The assault
charges in Green were not, in fact, |esser included offenses of
attenpted nurder in the second degree (see e.g. People v Littlejohn,
141 AD2d 850, 850-851 [2d Dept 1988]; People v Lord, 103 AD2d 1032,
1033 [4th Dept 1984]). Thus, the requested charge of assault in the
second degree was not a renote | esser included offense; rather, it was
the next l|esser included offense of assault in the first degree.
| nasnuch as the defendant stood properly convicted of assault in the
first degree, which was not a | esser included offense of attenpted
murder in the second degree (see Littlejohn, 141 AD2d at 850-851), the
error in failing to charge assault in the second degree was not
harm ess because the verdict did not reveal that there was no
significant probability that the jury would have instead convicted the
def endant of assault in the second degree if given that option. The
situation in Green is thus distinguishable fromthe case before us
because, here, defendant stands properly convicted of the highest
charged offense and the error purportedly requiring reversal is the
court’s failure to charge the jury on renote | esser included offenses.

Contrary to the dissent’s further suggestion, where, as here, the
jury returns a verdict conprised of inclusory concurrent counts (see
CPL 300.30 [4]) after not being instructed to consider such counts in
the alternative, we are conpelled to credit the jury' s finding of
guilt beyond a reasonabl e doubt on the greater count, which is deened
a dism ssal of every |esser count (see CPL 300.40 [3] [Db]; People v
Lee, 39 Ny2d 388, 390 [1976]; People v Gier, 37 NY2d 847, 848 [1975];
People v Fort, 292 AD2d 821, 821 [4th Dept 2002], Iv denied 98 Ny2d
710 [2002]). For the reasons stated above, the jury's verdict here
denonstrates that the court’s error in refusing to charge the
requested | esser included charges is harnmless. As the People
correctly concede, the charge of manslaughter in the first degree nust
be dism ssed as a | esser inclusory concurrent count of nurder in the
second degree (see CPL 300.30 [4]; People v Bank, 129 AD3d 1445, 1448-
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1449 [4th Dept 2015], affd 28 Ny3d 131 [2016]; see also Hull, 27 Ny3d
at 1058). W therefore nodify the judgment accordingly.

Al'l concur except LINDLEY and CurRrRAN, JJ., who dissent and vote to
reverse in accordance with the follow ng nmenorandum W respectfully
dissent. W agree with the majority that, given the evidence at tria
t hat defendant did not act with the intent to cause death or serious
physical injury to the victim County Court erred in refusing
def endant’ s request to charge mansl aughter in the second degree (Pena
Law 8§ 125.15 [1]) and crimnally negligent hom cide (8 125.10) as
| esser included offenses of nmurder in the second degree (8 125.25 [1])
and mansl aughter in the first degree (8 125.20 [1]; see generally
People v Green, 56 NY2d 427, 432-434 [1982], rearg denied 57 Ny2d 775
[1982]). In our view, however, the error is not harm ess under the
ci rcunstances of this case. Instead, the error was conpounded when
the court erred in failing to instruct the jurors to consider the
charged offenses in the alternative. As a result of that second
error, the jury convicted defendant of both nmurder in the second
degree and mansl aughter in the first degree, a |esser inclusory
concurrent count of murder in the second degree. W would therefore
reverse the judgnent and grant defendant a new trial.

As the majority correctly notes, the Court of Appeals and this
Court have held that “where a court charges the next |esser included
of fense of the crime alleged in the indictnent, but refuses to charge
| esser degrees than that, . . . the defendant’s conviction of the
crinme alleged in the indictnent forecloses a challenge to the court’s
refusal to charge the renpote | esser included offenses” (People v
Boettcher, 69 NYy2d 174, 180 [1987]; see People v Wllians, 273 AD2d
824, 826 [4th Dept 2000], Iv denied 95 Ny2d 893 [2000]). The
rati onal e of those cases is that, because the jury convicted def endant
of the greatest offense, thereby inplicitly rejecting the next |esser
i ncluded offense, the failure to charge even renoter |esser included
of fenses coul d not have inpacted the jury' s verdict (see Boettcher, 69
NY2d at 180). |Indeed, as the mpjority correctly notes, “[a] verdict
of guilty upon the greatest count submtted is deened a di sm ssal of
every |l esser count submtted” (CPL 300.40 [3] [b]).

Here, however, there was also a verdict of guilty on the | esser
count due to the court’s additional error in failing to charge the two
counts in the alternative (see CPL 300.40 [3] [b]; 300.50 [4]), and it
is well settled that “[a] verdict of guilty upon a | esser count is
deened an acquittal upon every greater count submtted” (CPL 300. 40
[3] [b]). Due to the fact that the jury convicted def endant of both
the greater count and the |esser count, defendant correctly contends
that we “cannot know with certainty how the jury' s deliberations would
have been inpacted if [it] had been instructed that [it] could convict
[on] only one of the two counts.” W are thus unable to determ ne
whet her we shoul d deemthe | esser count dism ssed or deemthere to be
an acquittal on the greater count. Contrary to the Boettcher |ine of
cases, the jury, by its verdict, did not “exclude[] fromthe case” or
“ ‘necessarily elimnate[]’ ” all other |ower degrees (People v
Ri chette, 33 Ny2d 42, 45-46 [1973]; cf. Boettcher, 69 NY2d at 180),
and the verdict cannot be deened an “inplicit rejection” of the |esser
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i ncl uded of fense that was charged (People v Gorham 72 AD3d 1108, 1109
[ 2d Dept 2010], Iv denied 15 NY3d 773 [2010]; cf. People v Cephas, 91
AD3d 668, 669 [2d Dept 2012], |v denied 19 NY3d 958 [2012]).

As the Court of Appeals has witten, “[t]he fact that defendant
was convicted of both offenses . . . does not establish that there was
no significant probability the jury woul d have acquitted himof those
charges and convicted himof [the renote | esser included offenses] if
that option were available to it” (G een, 56 Ny2d at 435-436). W
note that the Court in Boettcher recognized that where, as here, the
jury convicts the defendant of the | esser offense charged, there would
be a basis for that defendant to claimthat he or she “was prejudiced
by the court’s refusal to charge” the nore renote | esser included
of fenses (id. at 180).

Finally, inasnuch as both nurder in the second degree under Pena
Law 8§ 125.25 (1) and mansl aughter in the first degree under section
125.20 (1) require either an intent to cause death or an intent to
cause serious physical injury and the defense submtted evidence that
defendant did not act with such intent, the failure to charge
mans| aughter in the second degree and crimnally negligent hom cide,
whi ch require | esser cul pabl e nental states, cannot be deened harnl ess
because “the jury was not given a charge for an offense which would
permt it to deternmine that the defendant [acted with a | esser
cul pable nental state]” (People v Glnore, 243 AD2d 726, 727 [2d Dept
1997]).

Entered: June 15, 2018 Mark W Bennett
Cerk of the Court



