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Appeal from an order of the Suprene Court, N agara County (Frank
Caruso, J.), entered August 24, 2016. The order, anong ot her things,
granted the notions of defendant and third-party defendant for sunmary
j udgment di sm ssing the conpl aint.

It is hereby ORDERED that the order so appealed fromis nodified
on the law by denying in part the notions of defendant and third-party
def endant and reinstating the Labor Law 8 240 (1) claim and as
nodi fied the order is affirnmed w thout costs.

Menmorandum  Plaintiff commenced this action seeking to recover
damages under, inter alia, Labor Law 88 240 (1) and 241 (6) for
injuries that he sustained when the bridge scaffol ding sheet that he
was detaching from underlying support cables tipped, causing himto
fall approximately 25 to 30 feet before landing on a steel box beam
Plaintiff appeals froman order that granted the notion of third-party
defendant, plaintiff’s enployer, for summary judgnent dism ssing the
Labor Law 88 240 (1) and 241 (6) clainms and the notion of defendant,

t he property owner (defendants), for, as relevant to this appeal,
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sumary judgnent dism ssing the conplaint. W agree with plaintiff
that Suprenme Court erred in granting the notions with respect to the
Labor Law 8 240 (1) claim and we therefore nodify the order
accordingly.

Labor Law 8 240 (1) “is to be construed as liberally as may be
for the acconplishnment of the purpose for which it was thus franed,”
i.e., the protection of workers by placing the ultimate responsibility
for safety practices at building construction sites on the owner and
general contractor (Rocovich v Consolidated Edi son Co., 78 Ny2d 509,
513 [1991] [internal quotation marks omtted]). “A violation occurs
where a scaffold or elevated platformis inadequate in and of itself
to protect workers against the el evation-rel ated hazards encountered
whil e assenbling or dismantling that device, and it is the only safety
devi ce supplied or any additional safety device is al so i nadequate”
(Cody v State of New York, 52 AD3d 930, 931 [3d Dept 2008]; see
Cal deron v Wl green Co., 72 AD3d 1532, 1533 [4th Dept 2010], appeal
di sm ssed 15 NY3d 900 [2010]).

We concl ude that defendants’ own subm ssions raised triable
i ssues of fact with respect to the Labor Law 8 240 (1) claim In
support of their contentions that plaintiff’s conduct was the sole
proxi mate cause of his injuries, defendants submtted plaintiff’s
deposition testinony in which he testified that he chose to unhook his
safety | anyard and detach the bridge scaffol ding sheet w thout the
benefit of the lanyard or other safety device. The six-foot |anyard
given to himwas not an adequate safety device, however, because
plaintiff also testified that it was too short to pernmit plaintiff to
reach the final clip anchoring the bridge scaffol ding sheet, even if
he had noved the fall arrest systemcable to a |location closer to that
clip. Furthernore, although defendants subm tted evidence that other
safety devices were generally available on the work site, they failed
to establish as a matter of | aw that an adequate safety device was
present that woul d have prevented plaintiff “fromharmdirectly
flowng fromthe application of the force of gravity to . . . [his]
person” (Ross v Curtis-Pal mer Hydro-Elec. Co., 81 NY2d 494, 501 [1993]
[ enphasis omtted]). For exanple, defendants failed to establish as a
matter of law that a 20- or 25-foot |anyard, which appears to have
been the next |ength available on the work site, would have prevented
plaintiff's fall by virtue of the fact that it was retractable. It
t herefore cannot be concluded on this record that plaintiff’s use of
that alternative | anyard woul d have nade any substantial difference in
plaintiff’s injuries (see generally Kyle v Gty of New York, 268 AD2d
192, 198 [1st Dept 2000], Iv denied 97 Ny2d 608 [2002]). Mbreover,
contrary to the dissent’s characterization of the facts of this case,
plaintiff further testified that his on-site supervisor pushed himto
hurry and, although there was purportedly a rule that the workers on
the bridge scaffolding platformwere required to be tied off 100
percent of the time, “[n]obody followed] it.” Thus, although we
agree with defendants that the opinions of plaintiff’'s expert are
specul ati ve (see Robi nson v Barone, 48 AD3d 1179, 1180 [4th Dept
2008]), there is nonetheless a triable issue of fact whether adequate
safety devices were readily available that plaintiff knew that he was
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expected to use “but for no good reason chose not to do so, causing an
accident” (Gllagher v New York Post, 14 NY3d 83, 88 [2010]; see
Robi nson v East Med. Ctr., LP, 6 NY3d 550, 555 [2006]).

W reject plaintiff’s further contention that the court erred in
granting defendants’ notions with respect to the Labor Law § 241 (6)
claim Plaintiff contends that there is a question of fact whether
there was a violation of 12 NYCRR 23-5.1 (c) (2), which states that
“[e]very scaffold shall be provided with adequate horizontal and
di agonal bracing to prevent any |ateral novenent.” Although we agree
with plaintiff that he could rely on that provision for the first tine
in opposition to defendants’ notions because his “reliance thereon
‘rai ses no new factual allegations or theories of liability and
results in no discernable prejudice to [defendants]’ ” (Smth v Nestle
Purina Petcare Co., 105 AD3d 1384, 1386 [4th Dept 2013]), we
nonet hel ess concl ude that the court properly determned that it would
be “inpractical and contrary to the very work at hand” to apply that
regulation to a scaffold that is in the process of being dismantled
(Sal azar v Noval ex Contr. Corp., 18 NY3d 134, 140 [2011]).

Al'l concur except NemoveER and WnNsLow JJ., who dissent and vote to
dissent in part and vote to affirmin the followi ng menorandum W
dissent in part and would affirmthe order in its entirety, inasnuch
as we respectfully disagree with the majority’s determ nation that
Suprenme Court erred in granting those parts of the notions of
defendant and third-party defendant, Liberty Mintenance, |nc.

(Li berty) (collectively, defendants), for sunmary judgnment di sm ssing
plaintiff’s clai munder Labor Law 8 240 (1). There can be no
l[iability under that section where a plaintiff’s actions are the sole
proxi mate cause of his or her injuries (see Blake v Nei ghborhood Hous.
Servs. of NY. GCty, Inc., 1 Ny3d 280, 290 [2003]; see al so Robinson v
East Med. Ctr., LP, 6 NY3d 550, 554 [2006]; Montgonery v Federal
Express Corp., 4 NY3d 805, 806 [2005]), and we concl ude that

def endants established as a matter of law that “plaintiff had adequate
safety devices avail able; that he knew both that they were avail abl e
and that he was expected to use them that he chose for no good reason
not to do so; and that had he not nmade that choice he would not have
been injured” (Cahill v Triborough Bridge & Tunnel Auth., 4 NY3d 35,
40 [ 2004]).

Plaintiff was dismantling an access platform bel ow a bridge deck
when he di sconnected his safety |lanyard fromthe fall arrest systemto
remove a deck clip that was beyond his reach, and then fell 25 to 30
feet onto a steel box beam The platformthat plaintiff was
di sassenbling was nade up of rows of corrugated netal sheets that were
lying on wire cables. Each 3-foot by 10-foot netal sheet overl apped
with its neighboring sheets, and was clipped to the cabl es bel ow
through six pre-drilled holes. The nmetal sheets that nade up the
pl at f orm necessarily becane unstable as the platformwas being
di sassenbl ed, and Liberty, plaintiff’s enployer, had a policy that the
workers on the platformwere required to be tied off 100 percent of
the tine. To that end, Liberty provided a variety of safety devices
for plaintiff’s use, including harnesses, |anyards, retractable
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| anyards, ropes, rope grabs, “choker[s]” and fall arrest cables. The
safety equi pment was kept in a trailer on the work site and was
avai l able to the workers and, as the foreperson, plaintiff was
responsi ble for the safety of all workers.

The evidence submtted by defendants in support of their
respective notions established that, prior to plaintiff's fall, he had
intentionally disconnected hinself fromthe fall arrest system by
unhooki ng a si x-foot “bungee cord |l anyard” fromhis safety harness so
that he could nove into the opening between a 45-degree beam and a 90-
degree beam and renove a deck clip that was “a couple feet” beyond his
reach. Plaintiff testified at his deposition that, although he could
have noved the fall arrest cable closer to the opening, the six-foot
| anyard was still too short to permit himto reach the |ast deck clip.
Plaintiff further testified, however, that he could have perforned
that task while connected to the fall arrest systemby placing a
choker around the 45-degree beamright next to where he was worKki ng
and then attaching the six-foot |lanyard to the choker, but he did not
do so because he was “[a]lways in a hurry.” Plaintiff also testified
that, in the alternative, he could have obtained fromthe trailer a
retractabl e lanyard that had a nmaxi mnum extension of 20 feet or 90 feet
in order to conplete his task, but he did not do so because he was in
a hurry. Thus, plaintiff’s deposition testinony established that he
knew that there were retractabl e | anyards and choker cabl es avail abl e
for his use and that he chose for no good reason not to use them W
therefore disagree with the majority’s determnation that there is a
gquestion of fact whether adequate safety devices were avail abl e.

Furthernore, when plaintiff unclipped his |anyard, he had al ready
removed the overl apping netal sheet that was on the other side of the
beam and the vertical “tie ups,” which had previously provided “sone
stability to the platfornmi by preventing the netal sheets from
“saggi ng,” had al so been renbved. Notwi thstanding plaintiff’s
awar eness that there would be nothing holding the netal sheet onto the
cabl es once the last deck clip was renoved, and despite the fact that
Li berty had provided 20-foot retractable | anyards and chokers for
plaintiff’s use, either of which would have enabled himto reach the
deck clip while remaining tied off, plaintiff “chose for no good
reason not to” use the adequate safety devices that were avail able for
his protection (Cahill, 4 Ny3d at 40; see Piotrowski v MCuire Manor
Inc., 117 AD3d 1390, 1390-1391 [4th Dept 2014]), because he was in a
hurry and wanted to conplete his task nore quickly (see generally
Christiano v Random House, Inc., 51 AD3d 579, 580 [1st Dept 2008]).

We again note that plaintiff testified at his deposition that, as the
foreman on the job site, it was his responsibility to ensure that the
wor kers were “safe while they were up there” and were wearing safety
har nesses and | anyards.

We thus conclude that plaintiff’s action in unclipping his
| anyard so that he could di sassenbl e an unsecured netal sheet in
violation of Liberty' s 100 percent tie-off policy was the sole
proxi mate cause of his fall, and the court therefore properly granted
those parts of defendants’ notions for sunmary judgnment di sm ssing
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plaintiff’s Labor Law 8 240 (1) claim

Entered: June 15, 2018 Mark W Bennett
Cerk of the Court



