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PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF RI TE Al D CORPORATI ON
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

RHONDA DARLI NG, ASSESSOR, AND BOARD OF ASSESSMENT
REVIEWOF CITY OF CORNING CI TY OF CORN NG,
RESPONDENTS- RESPONDENTS,

AND CORNI NG- PAI NTED POST AREA SCHOOL DI STRI CT,

| NTERVENOR- RESPONDENT.

( PROCEEDI NG NOS. 1-6.)

JACOBSON LAWFIRM P.C., PITTSFORD (ROBERT L. JACOBSON OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

BARLCAY DAMON, LLP, ROCHESTER (M CHAEL E. NI CHOLSON OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Steuben County (Joseph
W Latham A.J.), entered August 25, 2016 in proceedi ngs pursuant to
RPTL article 7. The order, anong other things, granted in part the
joint notion of respondent City of Corning and intervenor-respondent
for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the notion of respondent
City of Corning and intervenor-respondent in its entirety, vacating
the first, and third through fifth ordering paragraphs, reinstating
the petitions with respect to tax years beginning in 2009, 2010 and
2011, and reinstating the note of issue in each proceeding, and as
nodified the order is affirmed w thout costs.

Menorandum  Petitioner conmenced these RPTL article 7
proceedi ngs seeking review of the real property tax assessnents for a
commercial property located in respondent City of Corning (GCty) for
the tax years 2009 through 2014. Following this Court’s decisions in
Matter of Rite Aid Corp. v Haywood (130 AD3d 1510 [4th Dept 2015], Iv
deni ed 26 NY3d 915 [2016], rearg denied 27 NY3d 976 [2016], cert
denied —US — 137 S C 174 [2016]) and Matter of Rite Aid Corp. v
Huseby ([appeal No. 2] 130 AD3d 1518 [4th Dept 2015], |v denied 26
NY3d 916 [2016], rearg denied 27 NY3d 977 [2016], cert denied —US —
137 S & 174 [2016]), the City and intervenor-respondent, Corning-

Pai nted Post Area School District (respondents), jointly noved for
summary judgnent dism ssing the petitions on the ground that Haywood
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and Huseby rendered the appraisal report and opinions of petitioner’s
expert unreliable and invalid as a matter of law. Petitioner cross-
noved pursuant to 22 NYCRR 202.59 (h) for leave to anmend its appraisa
report. Suprene Court granted the notion in part, dismssed the
petitions with respect to the 2009-2011 tax years, denied those parts
of the cross notion seeking |leave to anend the appraisal report for

t he 2009-2011 tax years, and granted those parts of the cross notion
seeking |l eave to anend the appraisal report for the remaining tax
years. The court also struck, sua sponte, the notes of issue in all
si x proceedi ngs, deened the proceedings for the 2009-2011 tax years to
be abandoned pursuant to RPTL 718 (2) (d), and ordered that the
proceedi ngs for the 2012-2014 tax years be placed on the court’s tria
cal endar after new notes of issue were filed no later than February
28, 2017. Petitioner appeals.

Initially, we agree with petitioner that the court erred in
granting those parts of the notion seeking sunmary judgnment di sm ssing
the petitions with respect to the 2009-2011 tax years, and we
therefore nodify the order accordingly. Qur decisions in Haywood and
Huseby were rendered in an entirely different procedural context than
that presented here. |In both Haywood and Huseby, we conducted wei ght
of the evidence review of verdicts rendered after nonjury trials,

i.e., we considered whether the trial court “ ‘failed to give
conflicting evidence the relative weight which it should have’
(People ex rel. MacCracken v MIller, 291 NY 55, 61 [1943] [enphasis
omtted]), while giving due deference to the trial court’s power to
resolve credibility issues by choosing anong conflicting expert

opi nions (see Matter of Brooks Drugs, Inc. v Board of Assessors of
City of Schenectady, 51 AD3d 1094, 1095 [3d Dept 2008], |v denied 11
NY3d 710 [2008]). |In both decisions, we concluded that the failure of
petitioner’s expert to utilize a recent sale of the subject property,
as well as readily avail abl e conparabl e sal es of national chain
drugstore properties in the applicable submarket, and the contract

rent as evidence of value, resulted in valuation conclusions of the
expert’s appraisal that were unreliable with respect to the weight, if
any, to be given to those conclusions. W thus concluded in both
Haywood and Huseby that the trial court’s determnations to credit the
apprai sal of petitioner’s expert over that of the respondents’ expert
wer e agai nst the weight of the evidence. Here, however, the court was
presented with a notion for summary judgnent, and the issue before the
court was therefore whether respondents nade “a prinma facie showi ng of
entitlement to judgnent as a matter of |aw, tendering evidence to
denonstrate the absence of any material issues of fact” (Alvarez v
Prospect Hosp., 68 Ny2d 320, 324 [1986]). Thus, there is a
significant and dispositive difference between this case and the
procedural context in Haywood and Huseby.

”

We further conclude that respondents failed to establish their
entitlement to judgnent as a matter of |aw (see generally Alvarez, 68
NY2d at 324). W agree with petitioner that the appraisal report
prepared by its expert is not deficient as a matter of |aw i nasnmuch as
it sets forth substantial evidence that the property was overval ued by
the taxing authority to rebut the presunption of validity of the tax
assessments in each proceeding (see generally Matter of Techniplex Il
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v Town & Vil. of E. Rochester, 125 AD3d 1412, 1412-1413 [4th Dept
2015]). A primary objective of the exchange and filing of appraisa
reports prior to trial is “to afford ‘opposi ng counsel the opportunity
to effectively prepare for cross-exam nation’ ” (Matter of Board of
Myrs. of French Oaks Condom niumyv Town of Anmherst, 23 NY3d 168, 176

[ 2014] ), and the appraisal of petitioner’s expert serves that purpose.
Moreover, “[d]eficiencies in an appraisal report may be cured by the
expert’s trial testinmony” (Matter of G bson v d eason, 20 AD3d 623,
625 [ 3d Dept 2005], |v denied 5 NY3d 713 [2005]), and “the trial court
enj oys broad discretion in that it can reject expert testinony and
arrive at a determnation of value that is either within the range of
expert testinony or supported by other evidence and adequately
expl ai ned by the court” (ARC Machining & Plating v Dimm ck, 238 AD2d
849, 850 [3d Dept 1997]; see Wagner v State of New York, 25 AD2d 814,
814 [4th Dept 1966]).

In light of our determnation that the court erred in granting
those parts of the notion seeking summary judgnment disnmi ssing the
petitions with respect to the 2009-2011 tax years, we concl ude that
there is no basis for striking the notes of issue in those
proceedi ngs. W further conclude that the court abused its discretion
in sua sponte striking the notes of issue in the proceedings for the
2012-2014 tax years (see 22 NYCRR 202.21 [e]; see generally Marks v
Morrison, 275 AD2d 1027, 1027 [4th Dept 2000]). W therefore further
nmodi fy the order by reinstating the note of issue in each proceedi ng.
As a result, we also conclude that the court erred in determnining
pursuant to RPTL 718 (2) (d) that the proceedings for the 2009-2011
tax years had been abandoned.

W reject petitioner’s further contention that the court abused
its discretion in denying its cross notion to anend its appraisal with
respect to the 2009-2011 tax years pursuant to 22 NYCRR 202.59 (h).

Petitioner’s renmmining contentions are raised for the first tine
on appeal and thus are not properly before us (see C esinski v Town of
Aurora, 202 AD2d 984, 985 [4th Dept 1994]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF COREY KRUG
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Cl TY OF BUFFALO, RESPONDENT- APPELLANT.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR RESPONDENT- APPELLANT.
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Appeal from a judgment of the Suprene Court, Erie County (James
H Dillon, J.), entered April 19, 2017 in a proceedi ng pursuant to
CPLR article 78. The judgnent granted the petition in part.

It is hereby ORDERED t hat the judgnent so appealed fromis
affirmed wi t hout costs.

Menorandum  Petitioner, a police officer enployed by respondent,
City of Buffalo, comenced this proceeding pursuant to CPLR article 78
to chall enge respondent’s determ nation denying his request that
respondent defend and indemify himin a civil action. The civil
action arose froman incident in which petitioner was on patrol and
all egedly attacked and assaulted a civilian conplainant in violation
of the conplainant’s constitutional rights. Petitioner was indicted
in connection with that incident, and the conpl ai nant thereafter
commenced the civil action. Suprene Court determ ned that
petitioner’s request for indemification was premature, and the court
granted that part of the petition seeking to annul respondent’s denia
of petitioner’s request to be defended on the ground that the
determnation with respect thereto was arbitrary and capri ci ous.
Respondent appeal s, and we affirm

We reject respondent’s contention that its determ nation was not
arbitrary and capricious. Respondent has a duty to provide a defense
to petitioner “if his alleged conduct occurred or allegedly occurred
while he was acting within the scope of his public enploynent or
duties” (Matter of Riehle v County of Cattaraugus, 17 AD3d 1029, 1029
[4th Dept 2005]; see Buffalo City Code 88 35-28, 35-29), and the
determ nation that petitioner was not acting within the scope of his
public enploynment or duties “nay be set aside only if it |acks a
factual basis, and in that sense, is arbitrary and capricious” (Mtter
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of Wllianms v Gty of New York, 64 Ny2d 800, 802 [1985]). Here, it is
undi sputed that petitioner was on duty and working as a police officer
when the all eged conduct occurred (see generally R viello v Wal dron,
47 Ny2d 297, 304-305 [1979]).

We respectfully disagree with the view of our dissenting
col | eagues that a 30-second-1ong video recording of a portion of the
i ncident, considered in conjunction with the indictnent, provides a
factual basis for respondent’s inplicit determi nation that petitioner
was not acting within the scope of his enploynment and duties as a
police officer. First, it is well settled that “[a]n indictnent is a
nmere accusation and raises no presunption of guilt” (People v Mller
91 Ny2d 372, 380 [1998]; see Republic Pension Servs. v Cononico, 278
AD2d 470, 472 [2d Dept 2000]; see also In re Aiver, 333 US 257, 265
[1948]). Thus, the filing of an indictnment against petitioner does
not provide a factual basis to support the denial of a defense to
petitioner in the civil action. Second, the video recordi ng captured
only part of the encounter between petitioner and the conpl ai nant, and
did not capture the beginning or the end of the encounter. As a
result, the recorded inmages of petitioner striking the conplainant in
the area of his legs and feet with a baton are unacconpani ed by
contextual factual information that woul d be essential to support a
determ nation that petitioner’s actions fell outside the scope of his
enpl oynent and duties as a police officer. Notably, the brief video
clip shows a | oud and chaotic intersection with a heavy police
presence, and petitioner appeared to be dressed in police uniform and
wearing a jacket with the word “POLICE” printed in bold letters.
Three of the officers in the video appeared to be carrying batons,
i ke petitioner, and one other officer appeared to have been engaged
in a physical struggle with a civilian on the sidewal k. That struggle
appeared to continue into the roadway before the other officer and the
civilian disengaged, at which point the canmera panned over to a
parking | ot where petitioner was al ready engaged with the conpl ai nant.

Al though it is well settled that an enpl oyee’ s conduct does not
fall within the scope of his or her enploynent where his or her
actions are taken for wholly personal reasons not related to the
enpl oyee’ s job (see Beauchanp v City of New York, 3 AD3d 465, 466 [2d
Dept 2004]; Schilt v New York City Tr. Auth., 304 AD2d 189, 194 [ 1st
Dept 2003]), we conclude that the video recordi ng does not establish
that petitioner’s actions were taken for wholly personal reasons
unrelated to his job as a police officer. Absent sufficient factua
support upon which to nmake that determ nation, we concl ude that
respondent’ s denial of petitioner’s request for a defense in the civil
action was arbitrary and capricious (see generally Matter of Scherbyn
v Wayne- Fi nger Lakes Bd. of Coop. Educ. Servs., 77 NY2d 753, 758
[1991]; WIIlianms, 64 Ny2d at 802; Matter of Taft v Village of Newark
Pl anning Bd., 74 AD3d 1840, 1841 [4th Dept 2010]).

Al'l concur except DeijosepH and Nemover, JJ., who di ssent and vote
to reverse in accordance with the follow ng nmenorandum W
respectfully dissent and vote to reverse the judgnent and grant
respondent’s notion to dismss the petition.
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Muni ci palities nust defend and i ndemmify police officers for
torts conmtted “wthin the scope of [their] enploynment” (CGenera
Muni ci pal Law 8 50-j [1]), which the |aw defines as the “i medi ate and
actual performance of a public duty . . . for the benefit of the
citizens of the community” (8 50-j [2]). In the Cty of Buffalo, the
Cor poration Counsel determnes in the first instance whether any
particular tort was conmtted within the scope of a police officer’s
enpl oynment such that he or she receives a taxpayer-funded defense (see
Buffalo City Code 8§ 35-28; Matter of Salino v Gmno, 1 NY3d 166, 172
n 4 [2003]). The Corporation Counsel’s determnation will be upheld
so long as, insofar as relevant here, it is not arbitrary and
capricious (see Salino, 1 NY3d at 172; Matter of Wlliams v City of
New Yor k, 64 Ny2d 800, 802 [1985]). Notably, the Court of Appeals has
specifically rejected the notion that the Corporation Counsel’s
determ nation is controlled by the |anguage of the civil conplaint
agai nst which a taxpayer-funded defense is sought (see Salino, 1 NY3d
at 172). Thus, the nmere fact that a plaintiff accuses an officer of
violating his or her rights under color of |aw does not, by itself,
entitle the officer to a taxpayer-funded defense agai nst those
al | egati ons.

So far, we are all in accord. W part conpany with the majority,
however, in its application of those principles to the facts of this
case. The majority holds that the Corporation Counsel acted
arbitrarily and capriciously in determning that petitioner was not
acting within the scope of his enploynment during the inbroglio that
gave rise to the underlying civil lawsuit. But we say precisely the
opposite. The inbroglio was captured on videotape, and it shows
petitioner, armed with a baton, violently striking a prone and unar ned
man for no apparent reason. As a result of this conduct, petitioner
was charged crimnally in federal court and sued civilly in Suprene
Court. The Corporation Counsel took all three pieces of information —
video, crimnal indictnment, and civil conplaint — into account in
maki ng the chal |l enged determ nation. Under these circunstances, we
cannot say that the Corporation Counsel’s determination to withhold a
t axpayer-funded defense frompetitioner was arbitrary or capricious in
any sense of the term i.e., that it was “taken w thout sound basis in
reason or regard to the facts” (Matter of Peckham v Cal ogero, 12 NY3d
424, 431 [2009]; see e.g. Matter of Riehle v County of Cattaraugus, 17
AD3d 1029, 1029-1030 [4th Dept 2005]; Matter of Bolusi v Gty of New
York, 249 AD2d 134, 134 [1st Dept 1998]). 1In fact, we suspect that
the average citizen would be surprised to learn that the sort of
conduct captured on vi deotape here constitutes, as a matter of law, a
“public duty performed . . . for the benefit of the citizens of the
community” (General Muinicipal Law 8 50-j [2]).

The majority articulates four rationales for its contrary
determ nation, but none withstands scrutiny. First, the mgjority
i nvokes the tinme-honored rule that “[a]n indictnment is a nere
accusation and raises no presunption of guilt” (People v Mller, 91
NY2d 372, 380 [1998] [internal quotation marks omtted]). This is of
course true, and we have no quarrel with the majority’s concl usion
that the Corporation Counsel may not automatically wthhold a
t axpayer-funded defense in a civil suit sinply because the officer was
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indicted in connection with the sanme incident. But that is not what
occurred here. Rather, the Corporation Counsel “went to the

vi deotape” and determ ned for hinself that petitioner was not acting
wi thin the scope of his enploynent during the underlying incident.
This is the very determnation that the Buffalo Gty Code commits to
t he sound discretion of the Corporation Counsel. Indeed, if the

Cor poration Counsel cannot w thhold a taxpayer-funded defense when a
police officer is caught red-handed assaulting a citizen, then we
cannot imagi ne any circunstances in which he or she could validly
exercise the discretion conferred by law to decline to defend a police
of ficer at taxpayer expense — a discretion, we mght add, that has
been consistently vindicated by the Court of Appeals (see Salino, 1
NY3d at 171-172; WIIlians, 64 Ny2d at 801-802).

Second, the majority clains that “the video recordi ng captured
only part of the encounter between petitioner and the conpl ai nant, and
[is] . . . unacconpani ed by contextual factual information that would
be essential to support a determination that petitioner’s actions fel
out side the scope of his enploynent and duties as a police officer.”
W disagree with the najority’s characterization of the video; it
shows enough of the encounter to denonstrate, persuasively to our
m nd, that petitioner was not acting out of any imrediate fear for his
life or his safety or out of any need to subdue the conplai nant, who
was | ying prone on his back during the encounter. |ndeed, the m nd
struggl es to even hypothesize an of f-canmera event that coul d have
justified petitioner’s conduct. But ultimately, our conflicting
interpretations of the videotape are beside the point, for they
denonstrate — at nost — that reasonabl e people could di sagree about
what is depicted thereon. And that is sinply an insufficient
predi cate for striking down an adnmi nistrative determ nation as
arbitrary and capricious; quite the opposite, it is well established
that admi nistrative action “may not be characterized as arbitrary and
capricious” so long as “[r]easonabl e [people] mght differ as to the
wi sdom of such a determ nation” (Matter of Sinacore v New York State
Lig. Auth., 21 Ny2d 379, 384 [1968] [enphasis added]).

Third, the majority enphasizes that “the video recordi ng does not
establish that petitioner’s actions were taken for wholly persona
reasons unrelated to his job as a police officer.” Perhaps so, but
that is nerely one way that an officer can step outside the scope of
his duties within the nmeani ng of General Municipal Law 8§ 50-j (2).
Stated conversely, the fact that petitioner m ght not have been acting
for “wholly personal reasons” does not denbnstrate that he was acting
within the scope of his duties for purposes of section 50-j (2); it
establishes only that he was not acting outside the scope of his
duties by virtue of wholly personal conduct. None of the cases upon
which the majority relies for this point holds that an officer is
necessarily acting within the scope of his duties so long as he is not
acting for wholly personal reasons.

Finally, and nost inportantly, the najority notes that it is
“undi sputed that petitioner was on duty and working as a police
of ficer when the alleged conduct occurred.” As a factual matter, true
enough. But as a legal matter, the nmajority’s observation demarcates
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only the beginning, not the end, of the scope-of-duty analysis. As
t he Second Departnent recently held, not every act undertaken by an
on-duty officer constitutes the “ ‘proper’ ” performance of his or her
duties (Matter of Lemma v Nassau County Police Oficer Indem Bd., 147
AD3d 760, 762 [2d Dept 2017], Iv granted 29 Ny3d 907 [2017]). By
parity of reasoning, not every act undertaken by an on-duty officer
constitutes an “immedi ate and actual performance of a public duty . .
for the benefit of the citizens of the conmunity” (General Minicipa
Law 8 50-j [2]). Such is the case here — or, at the very mninmm the
Cor poration Counsel rationally could have so determ ned. W
respectfully dissent.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEFFREY J. TERBORG, DEFENDANT- APPELLANT.

D.J. & J. A CIRANDO, ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (SCOTT MYLES OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered August 16, 2012. The judgnent convicted
def endant, upon a jury verdict, of burglary in the first degree and
intimdating a victimor witness in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of burglary in the first degree (Penal Law
§ 140.30 [2]) and intimdating a victimor witness in the second
degree (8 215.16 [2]). Viewing the evidence in light of the elenents
of the crinmes as charged to the jury (see People v Danielson, 9 Ny3d
342, 349 [2007]), we conclude that the verdict is not against the
wei ght of the evidence with respect to the el enent of physical injury
(see People v Lunpkin, 154 AD3d 966, 966-967 [2d Dept 2017], |v denied
30 NY3d 1117 [2018]; People v Spratley, 96 AD3d 1420, 1420-1421 [4th
Dept 2012]; People v Porter, 304 AD2d 845, 845-846 [3d Dept 2003], Iv
deni ed 100 Ny2d 565 [2003]; see generally People v Bl eakl ey, 69 Ny2d
490, 495 [1987]).

Contrary to defendant’s contention, Suprene Court (Doyle, J.)
properly disqualified the Monroe County Public Defender’s O fice from
representing him (see People v Terborg, 156 AD3d 1320, 1320 [4th Dept
2017]). To the extent that defendant also chall enges a subsequent
ruling of the court (Renzi, J.) adhering to the initial
di squalification ruling, we conclude that the subsequent ruling was
not an abuse of discretion (see People v Beauchanp, 84 AD3d 507, 508
[ 1st Dept 2011], Iv denied 17 Ny3d 813 [2011]; see generally People v
Evans, 94 Ny2d 499, 506 [2000], rearg denied 96 Ny2d 755 [2001]).
Contrary to defendant’s further contention, the court did not err in
denying his pretrial request to renove trial counsel inasmuch as
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def endant abandoned that request (see People v Ragin, 136 AD3d 426,
427 [ 1st Dept 2016], |v denied 27 NY3d 1074 [2016]). Contrary to
defendant’s further contention, the court conducted a sufficient
inquiry into his presentence request to renove trial counsel (see
People v Porto, 16 Ny3d 93, 99-100 [2010]).

Contrary to defendant’s contention, the court did not allow

evi dence of prior uncharged crinmes to be introduced at trial. To the
extent that defendant challenges the court’s refusal to declare a
mstrial following the victinms unpronpted nmention of a prior crimnal
act by defendant, we conclude that the court’s curative instruction to
the jury was adequate to dissipate any prejudice (see People v Spears,
140 AD3d 1629, 1630 [4th Dept 2016], |v denied 28 Ny3d 974 [2016];
People v Holton, 225 AD2d 1021, 1021 [4th Dept 1996], |v denied 88
NY2d 986 [ 1996]).

Defendant failed to preserve for our review his contention that
the Trial Justice should have recused hinself, and we decline to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]; People v Pett, 74 AD3d 1891, 1892
[4th Dept 2010]). Defendant’s claimof ineffective assistance of
counsel is based on matters outside the record and nust therefore be
raised in a notion pursuant to CPL article 440 (see People v Atkinson,
105 AD3d 1349, 1350 [4th Dept 2013], |v denied 24 NY3d 958 [2014]).
The sentence is not unduly harsh or severe. W have considered
def endant’ s renai ni ng contentions and concl ude that none warrant
reversal or nodification of the judgnent.

Finally, we note that the uniform sentence and comm t nent sheet
recites an incorrect sentencing date of August 13, 2012 and nust be
corrected to reflect the correct sentencing date of August 16, 2012
(see generally People v Pitcher, 126 AD3d 1471, 1473-1474 [4th Dept
2015], lv denied 25 NY3d 1169 [2015]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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AMM E HOURI HAN AND KEVI N HOURI HAN,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

SODEXO MANAGEMENT, | NC., DEFENDANT- APPELLANT.

THE TARANTI NO LAW FIRM LLP, BUFFALO (ANN M CAMPBELL OF COUNSEL), FOR
DEFENDANT- APPELLANT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Frederick
J. Marshall, J.), entered January 11, 2017. The order, insofar as
appeal ed from denied those parts of the notion of defendant seeking
to strike all clainms of enotional injury fromthe anmended bill of
particul ars and seeking to conpel disclosure of the medical records
pertaining to the thyroid condition of plaintiff Amm e Houri han.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on February 15 and April 27,
2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY G, RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JAMES E. BROAWN, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DOM NI C PAUL CANDI NO, WEST SENECA, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Erie County (Sharon M
Lovallo, J.), entered Decenber 7, 2016 in a proceedi ng pursuant to
Soci al Services Law 8§ 384-b. The order, anong other things,
term nated respondent’s parental rights to the subject child on the
grounds of mental ill ness.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceeding to term nate
respondent father’s parental rights with respect to the subject child
on the ground of nmental illness (see generally Social Services Law
8§ 384-b [4] [c]). Famly Court granted petitioner’s notion for
summary judgnent on the petition. W now affirm

Contrary to the father’s contention, the court properly granted
petitioner’s notion based on collateral estoppel (see Matter of
Suffol k County Dept. of Social Servs. v James M, 83 Ny2d 178, 182-183
[ 1994]; Matter of Desiree C., 7 AD3d 522, 524 [2d Dept 2004]). The
rel evant issue in this proceeding is whether the father is “presently
and for the foreseeable future unable, by reason of nmental illness .
., to provide proper and adequate care for a child” (Social Services
Law 8§ 384-b [4] [c]), and the court resolved that exact issue against
himin a prior term nation proceedi ng concerning his other children
(Matter of Neveah G [Anthony G ], 156 AD3d 1342, 1342 [4th Dept
2017], Iv denied —NY3d — 2018 NY Slip Op 71835 [2018]; see Matter of
Neveah G [Jahkeya A.], 156 AD3d 1340, 1341 [4th Dept 2017], |v denied
—NY3d — 2018 NY Slip Op 71836 [2018]). The father does not dispute
that he was afforded a full and fair opportunity to litigate that
issue in the prior proceeding (see James M, 83 Ny2d at 182-183;

Matter of Sarah L., 207 AD2d 1016, 1017 [4th Dept 1994]). Thus,
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“Ia]ll the requirenments were satisfied for applying collateral

estoppel to sustain the [instant term nation] petition” (Sarah L., 207
AD2d at 1017; see Matter of Jasmne R, 8 Msc 3d 904, 908-912 [ Fam
Ct, Queens County 2005]). W reject the father’s contention that
petitioner was obligated to submt the expert report upon which the
court’s prior determ nation was based i nasmuch as that determ nation
was itself sufficient, standing alone, to establish petitioner’s
initial burden on sunmary judgment.

I n opposition to petitioner’s notion, the father failed to raise
a triable issue of fact concerning the applicability of collateral
estoppel. W therefore conclude that the court properly granted
petitioner’s notion and term nated the father’s parental rights with
respect to the subject child (see Matter of Majerae T. [Crystal T.],
74 AD3d 1784, 1784-1786 [4th Dept 2010]; cf. Matter of Terrence G
[ Terrence MM —Yvonne C.G], 98 AD3d 1294, 1295-1296 [4th Dept 2012]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (John F
O Donnell, J.), entered April 20, 2017 in a proceeding pursuant to
CPLR article 75. The order denied the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioners issued a nunmber of personal autonobile
i nsurance policies that included a Mandatory Personal |njury
Protecti on Endorsenent. Respondent, a conpany that supplies durable
medi cal equi pnent including a Multi-Mde Stinulator Kit (Kit),
supplied the Kit to various patients insured by petitioners. After
the patients assigned to respondent their rights under the policies,
respondent sought reinbursenment from petitioners on behalf of those
patients. Petitioners sought information by an informational demand
in the formof verification requests, as provided under the 120-day
rule (see 11 NYCRR 65-3.8 [b] [3]), including respondent’s acquisition
costs and other pricing information for the Kit. Respondent refused
to provide that information within the 120 days as required under the
rul e, maintaining that disclosure thereof woul d expose trade secrets
or proprietary information. |In addition, respondent took the position
that, when the supplier of the equipnent is also the manufacturer of
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t he equi pnent, the reinbursenent is “the usual and custonary price
charged to the general public” and thus the information requested by
petitioners was not necessary for reinbursenent. Thereafter
petitioners denied respondent’s clains and, at respondent’s request,
the parties proceeded to mandatory arbitration. The arbitrator issued
14 identical awards denying each of respondent’s clains. Respondent
appeal ed the arbitrator’s awards to the naster arbitrator, who vacated
the arbitrator’s awards and renitted the matters for new heari ngs.

Petitioners filed the instant CPLR article 75 proceedi ng seeking
to vacate the master arbitration awards, alleging that the master
arbitrator, anong other things, exceeded his authority. Suprene Court
di sagreed, and denied the petition. W affirm

The “role of the master arbitrator is to review the determ nation
of the arbitrator to assure that the arbitrator reached his [or her]
decision in a rational manner, that the decision was not arbitrary and
capricious . . . , incorrect as a matter of law. . . , in excess of
the policy limts . . . or in conflict with other designated no-fault
arbitration proceedings” (Matter of Petrofsky [Allstate Ins. Co.], 54
NYy2d 207, 212 [1981]). This power “does not include the power to
review, de novo, the matter originally presented to the arbitrator”
(Matter of Allstate Ins. Co. v Keegan, 201 AD2d 724, 725 [2d Dept
1994]). Here, we agree with the court that the naster arbitrator
properly exercised his authority and Iimted his review of the
arbitrator’s awards to assessing whether the awards were incorrect as
a matter of |aw (see Matter of Smith [Firemen’s Ins. Co.], 55 Nyvad
224, 231 [1982]; Petrofsky, 54 Ny2d at 210-211). |In his awards, the
master arbitrator found that the arbitrator had m sapplied the 120-day
rul e, reasoning that, pursuant to that rule, a claimant who responds
within the requisite 120-day period wwth a “reasonable justification”
is permtted to have that objection decided by the arbitrator and, if
overruled by the arbitrator, is to be afforded the opportunity to
produce the requested information and allow the insurer to base its
deci sion on such information (11 NYCRR 65-3.8 [b] [3]). Contrary to
petitioners’ contention, the naster arbitrator did not inpermssibly
performa de novo review of the evidence. Rather, the naster
arbitrator vacated the arbitrator’s awards based on “an alleged error
of a rule of substantive |aw’ (Matter of Acuhealth Acupuncture, P.C v
Country-Wde Ins. Co., 149 AD3d 828, 829 [2d Dept 2017] [internal
guotation marks omtted]). Thus, we conclude that the court’s
decision to uphold the master arbitrator’s awards in this case was
rational (cf. id.).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Ontario County
(Frederick G Reed, A J.), entered Decenber 2, 2016. The order
granted plaintiff [eave to reargue, and upon reargunent, granted that
part of the notion of plaintiff for summary judgnent with respect to
liability.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of the notion
with respect to the first through sixth causes of action, and with
respect to the seventh cause of action except insofar as it is based
upon defendant’s renoval of a steam boiler furnace, a hot water
heater, a walk-in cooler, a two-sink stainless steel unit, a single
door freezer, a small refrigerator, an under work line, a two-sliding
door refrigerator, three fryer units, one broiler, a Hobart brand
di shwasher, a mlk cooler, an iced tea machi ne, and various tables,
chairs, bar stools, booster seats, and high chairs, and as nodified
the order is affirmed w thout costs.

Menmorandum  This action arises out of a | ease between plaintiff,
as |l andlord, and defendant, as tenant, for a conmercial property that
was to be operated as a restaurant. The fifth paragraph of the |ease
provi ded t hat defendant had exam ned the preni ses, and accepted it in
the condition that it was in at the tine of |ease comencenent. The
fifth paragraph further provided that defendant would “quit and
surrender the prem ses at the end of the demi sed termin as good
condition as on the commencenent of th[e] | ease, as the reasonabl e use
thereof will permt.” The thirtieth paragraph of the | ease provided
that “[t]he dem sed prem ses herein is a fully equi pped restaurant and
bar including furniture, equipnent, fixtures and ot her persona
property[,] including but not limted to those itens set forth in
Exhibit A attached hereto . . . Tenant agrees that all itens contained
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in Exhibit A are in good condition and fully operable and are accepted
by Tenant in ‘as is’ condition. Tenant nust keep, and at the end of
the Termreturn, all of said fixtures and personal property in good
order and repair, reasonable wear and tear excepted. Tenant shall be
responsi bl e for replacenment of any itens contained in Exhibit A which
are |l ost, stolen, damaged or becone obsolete or worn out during the

| ease term”

After defendant vacated and surrendered the | eased prem ses at
the end of the lease term plaintiff comrenced this action and
asserted seven causes of action, including for conversion and breach
of | ease based on allegations that defendant inproperly renoved
restaurant equi pnent and fi xtures when he vacated the prem ses.
Fol | ow ng di scovery, plaintiff noved for sunmmary judgnment on the
conplaint, and Suprene Court denied the notion. Plaintiff
subsequent |y sought | eave to reargue the notion and, upon reargunent,
the court granted that part of the notion with respect to liability.
We note that the court failed to specify in either its bench decision
or witten order the cause or causes of action that served as the
basis for granting the notion in part.

As a prelimnary matter, we agree with defendant that the
phot ographs submtted by plaintiff on its original notion were not
properly authenticated (see generally People v Byrnes, 33 NY2d 343,
347 [1974]), and that plaintiff’s attenpt to renmedy that defect inits
reply papers was inproper (see David v Bryon, 56 AD3d 413, 414-415 [2d
Dept 2008]). We note, however, that our decision herein is not based
upon any photographs in the record.

We further agree with defendant that the court erred in granting
the notion with respect to liability on the first through sixth causes
of action, and we therefore nodify the order accordingly. Even
assum ng, arguendo, that plaintiff met its initial burden on the
notion (see generally Alvarez v Prospect Hosp., 68 Ny2d 320, 324
[ 1986] ), we conclude that defendant’s subm ssions raised triable
i ssues of fact (see Zuckerman v City of New York, 49 Ny2d 557, 562
[ 1980]), particularly on the issue whether he left the premises in a
condition that confornmed to the | ease provisions.

Finally, we conclude that the court erred in granting the notion
with respect to liability on the seventh cause of action, for breach
of | ease, except to the extent that it is based on certain itens that
defendant admtted renoving or failing to replace. Specifically,
defendant admitted in his interrogatory responses that, upon vacati ng
the prem ses, he renoved or failed to replace the follow ng itens that
were present at the prem ses when he took possession: a steam boiler
furnace, a hot water heater, a walk-in cooler, a two-sink stainless
steel unit, a single door freezer, a snmall refrigerator, a snal
freezer described in Exhibit A as an “under work line,” a two-sliding
door refrigerator, three fryer units, one broiler, a Hobart brand
di shwasher, a mlk cooler, an iced tea machine, and various tabl es,
chairs, bar stools, booster seats, and high chairs. Defendant’s
adm ssions establish as a matter of |aw that he breached the fifth and
thirtieth paragraphs of the | ease agreenent with respect to only those
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itenms, and we therefore further nodify the order accordingly.

In light of our determnation, plaintiff’s contention concerning
spoliation is academ c.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Steuben County (Matthew
K. McCarthy, A J.), entered January 5, 2017 in a proceedi ng pursuant
to Famly Court Act article 6. The order, inter alia, dismssed the
violation petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by grantlng petitioner’s violation
petition, and as nodified the order is affirnmed without costs in
accordance with the follow ng nenorandum Petitioner father appeals
froman order that, inter alia, denied his petition seeking to nodify
a prior custody order entered on consent by awardi ng himsol e physi cal
custody of the parties’ child and dismi ssed his violation petition.
W reject the father’s contention that Famly Court erred in
continuing custody wth respondent nother. Initially, we conclude
that the father established the requisite change in circunstances to
warrant an inquiry into whether the best interests of the child would
be served by a change in custody by establishing, inter alia, that the
not her had been arrested (see Matter of Jereny J.A v Carley A, 48
AD3d 1035, 1036 [4th Dept 2008]). Nevertheless, we further conclude
that the court properly determ ned that primary physical custody with
the nother is in the child s best interests (see generally Mtter of
Hi ggins v Hi ggins, 128 AD3d 1396, 1396 [4th Dept 2015]). The record
establishes that the conditions of the father’s parole, which have not
been nodified to allow for custody under these circunstances, require
that the father’s contact with the child be supervised. Thus, while
the best interests factors favor the father in several significant
respects, there is a sound and substantial basis in the record
supporting the court’s determ nation that primary physical custody
with the nother is in the child s best interests inasnmuch as there is
a legal inmpedinent to the relief sought by the father (see Cunni ngham
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v Cunni ngham 137 AD3d 1704, 1705 [4th Dept 2016]).

W agree with the father, however, that the court erred in
denying his violation petition, and we therefore nodify the order
accordingly. * ‘To sustain a finding of civil contenpt based upon a
violation of a court order, it is necessary to establish that a | awf ul
court order clearly expressing an unequi vocal mandate was in effect
and that the person alleged to have violated that order had actua
knowl edge of its terns’ ” (Matter of Petkovsek v Snyder [appeal No.
2], 251 AD2d 1085, 1085 [4th Dept 1998]). “In addition, it nust be
established that the of fendi ng conduct ‘defeated, inpaired, inpeded,
or prejudiced’” a right or remedy of the conplaining party” (id.,
quoting Judiciary Law 8 753 [A]; see Family Ct Act 8§ 156). In this
matter, the terns of the consent order were unequivocal and the nother
repeatedly violated the terns, particularly with respect to
comuni cation and visitation. The father struggled to nmaintain
t el ephone contact with the child, because the nother’s phone nunber
frequently changed and she failed to notify the father of those
changes. Indeed, at tines the nother prevented the father from
speaking with the child for weeks. Mreover, the consent order
mandat ed that the father was to have Skype contact with the child one
time per week, and the nother failed to conply with that directive.
Thus, the father established by clear and convincing evidence that the
not her violated the consent order (see El-Dehdan v El - Dehdan, 26 NY3d
19, 29 [2015]), and the nother is therefore advised to abide by both
her visitation and comruni cati on obligations.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered March 2, 2016. The judgnment convicted defendant, upon a
jury verdict, of crimnal possession of a controlled substance in the
second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a controlled substance
in the second degree (Penal Law 8§ 220.18 [1]). A parole warrant was
i ssued for defendant after defendant failed to report to parole and
noved out of his parol e-approved residence. Defendant was arrested in
the early norning hours outside an apartnent |eased to his girlfriend
after defendant fled the residence upon hearing parole officers
knocking at the door. In conducting a protective sweep of the
resi dence, the parole officers found a box that contained what
appeared to be baggi es of cocaine. The parole officers found no
furni shings upstairs at the residence, and they found sone furniture,
i ncluding a bed, downstairs. They found only nmen’s clothing in the
apartnent, and they al so found defendant’s identification card and
what appeared to be a key to the residence. Defendant’s girlfriend
was inside the residence when the parole officers entered, but they
had observed her outside 20 to 30 m nutes earlier, knocking on the
door several tinmes before being let inside, thus suggesting that she
did not have a key to the apartnent.

W agree with defendant in his main and pro se suppl enment al
briefs that County Court erred in finding that he | acked standing to
contest the search of the residence. “One seeking standing to assert
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a violation of his Fourth Anendnent rights nust denonstrate a

legiti mate expectation of privacy. One nmay have an expectation of
privacy in prem ses not one’s own, e.g., an overnight guest” (People v
Otiz, 83 NYy2d 840, 842 [1994]). Here, we concl ude that defendant
established his standing at |east as an overni ght guest, if not as
somet hing nore (see People v Telfer, 175 AD2d 638, 639 [4th Dept

1991], |v denied 78 Ny2d 1130 [1991]; People v Mss, 168 AD2d 960, 960
[4th Dept 1990]; see generally People v Rodriguez, 69 Ny2d 159, 162-
163 [1987]). We agree with the court’s further determ nation,

however, that the search of the apartnment was | awful (see People v
Johnson, 94 AD3d 1529, 1531-1532 [4th Dept 2012], |v denied 19 Ny3d
974 [2012]). The search by the parole officers was rationally and
reasonably related to the parole officers’ duties “to detect and to
prevent parole violations for the protection of the public fromthe
comm ssion of further crines” (People v Huntley, 43 Ny2d 175, 181
[1977] ; see Johnson, 94 AD3d at 1531-1532).

W reject defendant’s further contention in his main and pro se
suppl emental briefs that the court erred in granting the People’s
request for a mssing witness charge with respect to defendant’s
girlfriend. Contrary to defendant’s contention, the People
established that the girlfriend would have provided testinmony on a
material issue in the case and woul d have testified favorably for
def endant (see People v Soto, 297 AD2d 567, 567 [1lst Dept 2002], |v
deni ed 99 Ny2d 564 [2002]). Defendant’s further contention that the
m ssing witness instruction constituted inproper burden-shifting is

wi thout nmerit. “Although a court may not ordinarily comrent on a
defendant’s failure to testify or otherwi se cone forward with evidence
at trial, . . . once a defendant does so, the customary standards for

giving a mssing wtness charge apply” (People v Macana, 84 Ny2d 173,
177 [1994]).

View ng the evidence in light of the elenments of the crine as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention in his nmain brief that the
verdict is against the weight of the evidence (see generally People v
Bl eakl ey, 69 NY2d 490, 495 [1987]; People v Russaw, 114 AD3d 1261,
1261- 1262 [4th Dept 2014], |v denied 22 NY3d 1202 [2014]). Al so
contrary to defendant’s contention in his main brief, the sentence is
not unduly harsh or severe.

We reject defendant’s contention in his pro se supplenmental brief
that he was deni ed effective assistance of counsel because counse
failed to nake a CPL 30.30 speedy trial notion. The record before us
does not support defendant’s contention that there was a speedy tria
viol ation (see People v Cooper, 134 AD3d 1583, 1585-1586 [4th Dept
2015]), and it is well settled that “[t]here can be no denial of
effective assistance of trial counsel fromcounsel’s failure to ‘nake
a notion or argunent that has little or no chance of success’ ”
(Peopl e v Caban, 5 NY3d 143, 152 [2005]; see People v Jackson, 132
AD3d 1304, 1305 [4th Dept 2015], |v denied 27 NY3d 999 [2016]). To
the extent that defendant’s contention involves matters outside the
record on appeal, it must be raised by way of a notion pursuant to CPL
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440. 10 (see Cooper, 134 AD3d at 1586). Defendant’s contention that
the People failed to establish a sufficient chain of custody for the
cocai ne is unpreserved for our review (see People v Al exander, 48 AD3d
1225, 1226 [4th Dept 2008], Iv denied 10 NYy3d 859 [2008]), and we
decline to exercise our power to address it as a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]).

W have exam ned defendant’s remaining contentions in his pro se
suppl emental brief and conclude that they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Jefferson County (Janes P. McClusky, J.), entered April 6,
2017. The order and judgnent, anong other things, granted the notion
of defendant for summary judgnent on its first through sixth
count ercl ai ns.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously nodified on the | aw by denying the notion in part with
respect to the sixth counterclaimand vacating the fourth decretal
par agraph, and by vacating the first decretal paragraph to the extent
that it grants the relief sought in the first counterclai mand
vacating the third decretal paragraph in its entirety, and as nodified
the order and judgnent is affirmed w thout costs.

Qpinion by TrRoutvaN, J.: In 2001, the Town Board of defendant,
Town of Al exandria (Town), adopted a policy (2001 Policy) to provide
qual i fied former enpl oyees with continued health benefits after
retirement. The Town Board | ater sought to nodify that policy by
passi ng Local Law No. 2 of 2009 (2009 Law). That |aw, which changed
the eligibility requirenents for receiving benefits, included a
nodi fication clause that stated, in relevant part: “This Local Law
may be anended, revoked or rescinded by a vote of not less than a
majority plus one (1) of the Town Board.” The 2009 Law was not
enacted by referendum The Town Board sought “to clarify” the 2009
Law by passing a resolution in 2011 (2011 Resol ution), which purported
to incorporate additional paragraphs into the 2009 Law concerning the
qualification for continuation of retirenent benefits. The Town Board
t hen passed Local Law No. 2 of 2014 (2014 Law), which replaced the
heal th i nsurance benefits of retired enpl oyees with cash grants to
hel p offset the cost of private health insurance. The 2014 Law
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contained a nodification clause simlar to the nodification clause in
the 2009 Law, and it al so was not enacted by referendum

Plaintiffs, fornmer Town enpl oyees who retired between 2001 and
2014, comrenced this action as a hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action seeking, inter alia, a declaration that
the 2014 Lawis invalid. 1In its answer, the Town asserted a
counterclaimseeking, inter alia, declarations that the 2009 Law, the
2011 Resolution, and the 2014 Law are invalid. W previously
concluded that the action is properly only a declaratory judgnent
action and thus that Suprene Court erred in using a summary procedure
applicable only to CPLR article 78 proceedings to dispose of the
action and to declare those enactnents invalid (Parker v Town of
Al exandria, 138 AD3d 1467, 1467-1468 [4th Dept 2016]).

After we issued our decision, plaintiffs filed an anended
conpl aint again seeking a declaration that the 2014 Lawis invalid and
seeking an order directing that the Town continue paynent of
plaintiffs’ health insurance prem uns in accordance wth the 2009 Law.
The Town interposed several counterclains in its answer and thereafter
nmoved for summary judgnent on the first through sixth counterclaimns.
The first counterclaimseeks a declaration that the 2009 Lawis
i nval id under Minicipal Home Rule Law 8 20 (1) because its
nodi fication clause requires a supermajority vote of the Town Board to
enact a local law. The second counterclaimseeks a declaration that
the 2009 Law is invalid because its nodification clause curtails the
power of elected nenbers of the Town Board and thus was subject under
section 23 (2) (f) to a mandatory referendum which did not occur.
The third counterclaimseeks a declaration that the 2011 Resolution is
invalid because a resolution cannot nodify a local law. The fourth
and fifth counterclains seek declarations that the 2014 Law is invalid
on the same grounds as those identified in the first and second
counterclainms. The sixth countercl ai mseeks a declaration that the
2001 Policy is “the only validly adopted policy of the Town of
Al exandria in connection with retiree health insurance.”

The court granted defendant’s notion and declared (1) the 2009
Law invalid on the grounds asserted in the first and second
counterclains; (2) the 2014 Law invalid on the grounds asserted in the
fourth and fifth counterclains; (3) the 2011 Resolution invalid on the
ground asserted in the third counterclaim and (4) the 2001 Policy
“valid and in effect fromthe tine of its adoption until otherw se
val i dly anmended, revoked or superseded as clained in [the] Sixth
Counterclaim?”

Plaintiffs correctly acknow edge that the nodification clauses in
the 2009 Law and the 2014 Law run afoul of Minicipal Hone Rule Law

8§ 23 (2) (f) because those |laws were not enacted by referendum “[A]
| ocal law shall be subject to mandatory referendumif
it . . . [a]bolishes, transfers or curtails any power of an elective

officer” (id.). Therefore, a local |egislative body |acks the power
to enact legislation curtailing the voting powers of its own nenbers;
such | egi sl ati on cannot be enacted except by referendum Here, the
nodi fication clauses in the 2009 Law and the 2014 Law curtailed the
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voting powers of the elected nmenbers of the Town Board by requiring a
supermgjority vote to enact certain kinds of |egislation. The 2009
Law and 2014 Law are thus invalid inasnmuch as they were not enacted by
ref erendum

Neverthel ess, plaintiffs contend that the nodification cl auses
shoul d be severed fromthe substantive provisions of the 2009 Law and
2014 Law, and the substantive provisions upheld (see generally Mtter
of Westinghouse Elec. Corp. v Tully, 63 Ny2d 191, 196-199 [1984]).
Initially, we note that plaintiffs are not aggrieved by that part of
the order and judgnent invalidating the 2014 Law i nasnmuch as they
sought that relief in their amended conplaint, and thus their
contention on appeal requesting enforcenment of the substantive
provi sions of that lawis not properly before us (see CPLR 5511;
Armata v Abbott Laboratories, 284 AD2d 911, 911 [4th Dept 2011]).
Furthernore, we reject plaintiffs’ contention with respect to the 2009
Law. Were, as here, a local lawis subject to a nandatory
referendum the failure to enact it by referendumrenders the entire
law invalid (see G zzo v Town of Mamaroneck, 36 AD3d 162, 166 [2d Dept
2006], Iv denied 8 NY3d 806 [2007]; WMatter of Sacco v Maruca, 175 AD2d
578, 579 [4th Dept 1991], |v denied 78 NY2d 862 [1991]; cf. Mayor of
City of NY. v Council of City of N Y., 235 AD2d 230, 231 [1lst Dept
1997], |v denied 89 Ny2d 815 [1997]). In the cases upon which
plaintiffs rely, courts applied severability to uphold valid
provi sions contained in properly enacted |ocal |aws (see e.g. C\W
Chem Servs., L.L.C. v Roth, 6 NY3d 410, 423-425 [2006]; Matter of
Catanzaro v Gty of Buffalo, 163 AD2d 822, 823 [4th Dept 1990], |v
denied 76 NY2d 712 [1990]). Here, in contrast, we have no occasion to
apply severability because there is no properly enacted |local |aw from
which to sever the nodification clause.

We thus conclude that the court properly granted the notion with
respect to the second counterclaim |In |ight of that determ nation,
the Town’ s additional challenges to the 2009 Law and 2011 Resol ution
are noot, and any discussion of the first and third counterclains is
therefore purely academ c

W agree with plaintiffs, however, that the court erred in
granting the notion with respect to the sixth counterclai mand
declaring that the 2001 Policy is “valid and in effect fromthe tine
of its adoption until otherw se validly anmended, revoked or
superseded.” The noving party on a notion for sunmary judgment has
the burden of establishing its entitlenment to judgnent as a matter of
| aw by submtting evidence sufficient to elimnate any questions of
fact (see Wnegrad v New York Univ. Med. Cir., 64 Ny2d 851, 853
[1985]). The Town failed to submt evidence that the 2001 Policy was
valid at the tine of its adoption, and that it was not anmended,
revoked or superseded by subsequent |egislation other than the above
subj ect enactnents.

Accordingly, the order and judgnment should be nodified by
vacating the first decretal paragraph to the extent that it grants the
relief sought in the first counterclaimand by vacating the third
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decretal paragraph, which grants the relief sought in the third
counterclaim in its entirety. Furthernore, the order and judgnent
shoul d be nodified by denying the notion in part with respect to the
si xth counterclaimand vacating the fourth decretal paragraph.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Monroe County Court (Douglas A
Randal I, J.), entered February 10, 2017. The order granted that part
of defendant’s ommi bus notion seeking to dismss the indictnment.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to disnmiss the indictnment is denied, the indictnment is
reinstated, and the nmatter is remtted to Monroe County Court for
further proceedings on the indictnent.

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to dism ss an indictnent
charging her with identity theft in the first degree (Penal Law
8§ 190.80 [3]) and second degree (8 190.79 [2]). W now reverse the
order, deny that part of the notion, and reinstate the indictnment. W
agree with the People that County Court erred in granting that part of
t he notion inasnmuch as the evidence before the grand jury is legally
sufficient to sustain the indictnent (see People v Roberts, —NY3d —
— 2018 NY Slip Op 03172 at *4-7 [2018]; People v Yuson, 133 AD3d
1221, 1221-1222 [4th Dept 2015], |v denied 27 NY3d 1157 [2016]; see
generally People v Bello, 92 NY2d 523, 525-526 [1998]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal froman order of the Suprene Court, Erie County (Joseph R
Gowia, J.), entered July 6, 2017 in a proceeding pursuant to CPLR
article 75. The order granted the petition to confirman arbitration
award and denied the cross petition to vacate that arbitrati on award.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the petition is denied,
the cross petition is granted, the award is vacated, and the matter is
remtted to Supreme Court, Erie County, for further proceedings in
accordance wth the followi ng nenorandum In this CPLR article 75
proceedi ng, respondent appeals froman order granting the petition to
confirmthe arbitrati on award, denying respondent’s cross petition to
vacate the award, and confirm ng the award. The arbitration
proceedi ng arose fromrespondent’s plan to transfer certain enpl oyees
previously assigned to work at a single |ocation to new positions
requiring themto alternate between two different work | ocations. The
arbitrator’s opinion and award, anong ot her things, found that
respondent involuntarily transferred the grievants in violation of the
col | ective bargaining agreenent between the parties, and directed
respondent to conpensate the grievants “for work perforned at nore
t han one | ocation from Novenber 30, 2013 until the end of the 2016
Budget Year.”

We agree with respondent that Suprene Court erred in granting the
petition and in denying the cross petition. An arbitration award
“shall be vacated” where the arbitrator “so inperfectly executed [the
award] that a final and definite award upon the subject matter
submtted was not made” (CPLR 7511 [b] [1] [iii]). “An award is
indefinite or nonfinal within the nmeaning of the statute ‘only if it
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| eaves the parties unable to determine their rights and obligations,

if it does not resolve the controversy submtted or if it creates a
new controversy’ ” (Yoonessi v Gvens, 78 AD3d 1622, 1622-1623 [4th
Dept 2010], Iv denied 17 NY3d 718 [2011], quoting Matter of Meisels v
Uhr, 79 Ny2d 526, 536 [1992]). Vacatur is appropriate where the award
failed to set forth the manner of conputing nonetary damages (see
Matter of Teansters Local Union 693 [Coverall Serv. & Supply Co.], 84
AD2d 609, 610 [3d Dept 1981]; WMatter of Biscardi [Maryland Cas. Co.],
40 AD2d 610, 610-611 [2d Dept 1972]).

In an affidavit in support of the cross petition, respondent’s
Chief of Staff averred that none of the affected enpl oyees was
term nated or had his or her conpensation reduced as a result of the
al l egedly wongful transfers. The award does not explain the basis
for the conpensation allegedly owed to the grievants, nor does it
detail how that conpensation should be calculated. It appears that
the arbitrator nerely copied verbatimthe remedy requested by
petitioner rather than making findings of his owmn. W therefore
reverse the order, deny the petition, grant the cross petition, vacate
the award, and remit the matter to Suprenme Court, which shall remt
the matter to the arbitrator to determ ne whet her any conpensation is
owed to the grievants, and, if so, to determ ne the anmobunt of such
conpensation or how it can be calculated with reasonabl e precision
(see generally Matter of Westchester County Corr. Oficers Benevol ent
Assn., Inc. v Cheverko, 112 AD3d 842, 842 [2d Dept 2013], I|v dism ssed
22 NY3d 1174 [2014]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered Novenber 16, 2016. The order,
i nsofar as appealed from denied plaintiffs’ notion for summary
judgnment on the issue of liability.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and plaintiffs’ notion
is granted in accordance with the foll ow ng nenorandum Plaintiffs
commenced this action seeking damages for injuries sustained by
M chael Edwards (plaintiff) when he was struck by an anbul ance driven
by defendant Francine M Gorman. At the tine of the collision,
plaintiff, a parking attendant, was tasked with instructing vehicles
traveling in a two-1|ane, one-way “pass-through” road of the entrance
| oop of Strong Menorial Hospital on how to reach an alternate entrance
for a nearby parking garage. Plaintiff was standing in the center of
t he pass-through road between the two | anes of travel, and Gornan
struck himas she was slow ng down for a stop sign at the end of the
pass-through road. Plaintiffs noved for partial sunmary judgnment on
the issue of liability, and defendants cross-noved for partial sunmary
judgnment on the issue of plaintiff’s conparative fault. Suprene Court
deni ed the notion and cross notion, and plaintiffs appeal. W agree
with plaintiffs that the court erred in denying their notion.

W note at the outset that the issue of serious injury was
previously decided in plaintiffs’ favor, and no appeal was taken from
that order. Thus, in seeking partial summary judgnent on liability,
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plaintiffs were required to establish only that Gorman was negli gent
and that her negligence was a proxi mate cause of the accident. W
conclude that plaintiffs net that burden by providi ng phot ographs,

vi deo footage and Gornman’ s deposition testinony in which she adnitted
that she executed a wide turn through nultiple | anes of the pass-

t hrough road, which constitutes a violation of Vehicle and Traffic Law
§ 1128 (a) (see Gabriel v Geat Lakes Concrete Prods. LLC, 151 AD3d
1855, 1855-1856 [4th Dept 2017]). In opposition, defendants failed to
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]). Although defendants successfully
raised triable issues of fact with respect to plaintiff’s negligence,
that is of no nmoment in the context of plaintiffs’ appeal. “To be
entitled to partial summary judgnent a plaintiff does not bear the
doubl e burden of establishing a prima facie case of defendant’s
liability and the absence of his or her own conparative fault”
(Rodriguez v City of New York, —NY3d — — 2018 NY Slip Op 02287, *6
[ 2018]).

To the extent that plaintiffs contend that Gorman’s negli gence
was the sole proximte cause of the accident, we conclude that their
contention is not properly before us inasmuch as it was raised for the
first time in their reply papers in Suprene Court (see M kul ski v
Battaglia, 112 AD3d 1355, 1356 [4th Dept 2013]). In any event, as
not ed herein, defendants raised triable issues of fact concerning
plaintiff’s conparative fault.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Catherine
R Nugent Panepinto, J.), entered May 4, 2017. The order, anong ot her
things, granted plaintiffs’ notion for partial summary judgnent on the
issue of liability under Labor Law & 240 (1), and denied those parts
of defendant’s cross notion seeking sunmary judgnment di sm ssing the
Labor Law 88 240 (1) and 241 (6) clains.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |Iaw by denying plaintiffs’ notion and
granting that part of defendant’s cross notion wth respect to the
Labor Law 8 241 (6) claimand dismssing that claimand as nodified
the order is affirmed without costs.

Menmorandum  Plaintiffs comenced this common-| aw negli gence and
Labor Law action to recover danages for injuries allegedly sustained
by Robert Smley (plaintiff) while he and a coworker were perforn ng
wor k on a mechani cal door. According to plaintiff’s deposition
testinmony, he and the coworker were |lifting a heavy notor
approxi mately four feet onto the deck of a scissor lift, and they had
positioned thensel ves on each side of the notor and lifted it off the
floor. Plaintiff initially gripped the notor from underneath and
[ifted it two to three feet in the air but had to change his grip and
reposition his hands to get the notor above his chest. The notor was
at an angle with its weight bearing down on plaintiff because he was
one foot shorter than his coworker. While plaintiff was changing his
grip, he lost control of the left side of the notor and it dropped,
forcing himto catch it fromunderneath to prevent it fromfalling to
the floor. Wen plaintiff did so, he felt painin his left arm He
could not put the notor down at that tinme because it would have fallen
down on him The two nmen conpleted the task and |ifted the notor onto
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the scissor lift, at which time plaintiff felt a pop in his left
shoul der.

Plaintiffs noved for partial summary judgnment on the issue of
liability under Labor Law § 240 (1), and defendant cross-noved for
summary judgnent dism ssing the conplaint. Suprene Court granted
plaintiffs’ notion and granted defendant’s cross notion only in part,
di sm ssing the common-| aw negligence and Labor Law § 200 cl ai mrs.

Def endant contends on appeal that the court erred in granting
plaintiffs’ motion and in denying those parts of defendant’s cross
notion with respect to the clains pursuant to Labor Law 88 240 (1) and
241 (6). W agree with defendant that the court erred in granting
plaintiffs’ notion and in denying that part of its cross notion with
respect to Labor Law 8§ 241 (6). W therefore nodify the order
accordingly.

In support of the notion, plaintiffs submtted the deposition
testinmony of plaintiff set forth above, as well as that of his
coworker and a foreman. Plaintiff’s cowrker testified that he had
performed work on 30 or 40 such doors and had nanually lifted the
nmotor onto a scissor lift every tinme. Conversely, the foreman, who
was not on |location on the date of the injury, testified that he had
performed work on “over a thousand” such doors and had “never lifted a
not or manually onto a scissor lift.” The foreman found it “hard to
bel i eve” that hoists, blocks, pulleys, ropes, or other safety devices
were not avail able on site.

W conclude that plaintiffs failed to neet their initial burden
on their notion inasmuch as their evidentiary subm ssions created
i ssues of fact whether plaintiff’s “injuries were the direct
consequence of a failure to provide adequate protection against a risk
arising froma physically significant elevation differential” (Runner
v New York Stock Exch., Inc., 13 NY3d 599, 603 [2009]; see Finocchi v
Live Nation Inc., 141 AD3d 1092, 1094 [4th Dept 2016]; cf. Carr v
McHugh Painting Co., Inc., 126 AD3d 1440, 1442-1443 [4th Dept 2015]).
Based on those issues of fact, we |ikew se conclude that the court
properly denied that part of defendant’s cross notion with respect to
the Labor Law 8 240 (1) claim (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]).

We further agree with defendant that the court erred in denying
that part of its cross notion with respect to the Labor Law § 241 (6)
claim which is prem sed on the alleged violation of 12 NYCRR 23-1.7
(f). That regulation applies to stairways, ranps or runways, and the
undi sput ed evi dence establishes that the accident “did not involve
[plaintiff] ascending or descending to a different level” (Tronbley v
DLC Elec., LLC, 134 AD3d 1343, 1344 [3d Dept 2015]; see Mranda v NYC
Partnershi p Hous. Dev. Fund Co., Inc., 122 AD3d 445, 446 [1st Dept
2014]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

413

KA 15-00653
PRESENT: WHALEN, P.J., SMITH, PERADOTTO, CARNI, AND DEJOSEPH, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

TALIB ALSAIFULLAH, DEFENDANT-APPELLANT.
(APPEAL NO. 1.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. CIRANDO OF COUNSEL), FOR
DEFENDANT-APPELLANT.

TALIB ALSATFULLAH, DEFENDANT-APPELLANT PRO SE.

JON E. BUDELMANN, DISTRICT ATTORNEY, AUBURN (CHRISTOPHER T. VALDINA OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cayuga County Court (Mark H.
Fandrich, A.J.), rendered February 24, 2015. The judgment convicted
defendant, upon his plea of guilty, of promoting prison contraband in
the first degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: In appeal No. 1, defendant appeals from a Jjudgment
convicting him, upon his Alford plea entered during deliberations
following a jury trial, of promoting prison contraband in the first
degree (Penal Law § 205.25 [2]). 1In appeal No. 2, defendant appeals
from an order denying his motion pursuant to CPL 440.30 (l-a) for DNA
testing on evidence including the weapon he was charged with
possessing. In appeal No. 3, defendant appeals from an order denying
his motion pursuant to CPL 440.10 to vacate the judgment. We affirm
in each appeal.

Addressing first defendant’s contentions in his main brief with
respect to the judgment in appeal No. 1, we conclude that he
“knowingly, intelligently, and voluntarily waived his right to appeal
as a condition of the plea” (People v Bizardi, 130 AD3d 1492, 1492
[4th Dept 2015], 1v denied 27 NY3d 992 [2016]; see generally People v
Sanders, 25 NY3d 337, 340-342 [2015]). Contrary to defendant’s
contention, County Court “engage[d] [him] in an adequate colloquy to
ensure that the waiver of the right to appeal was a knowing and
voluntary choice . . . , and the record establishes that defendant
understood that the right to appeal is separate and distinct from
those rights automatically forfeited upon a plea of guilty” (Bizardi,
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130 AD3d at 1492 [internal quotation marks omitted]; see Sanders, 25
NY3d at 341). Contrary to defendant’s further contentions, we
conclude that “the waiver of the right to appeal was not rendered
invalid based on the court’s failure to require defendant to
articulate the waiver in his own words” (People v Dozier, 59 AD3d 987,
987 [4th Dept 2009], 1Iv denied 12 NY3d 815 [2009]), the court’s
failure ™ ‘to specify during the colloquy which specific claims
survive the waiver’ ” (Bizardi, 130 AD3d at 1492), or the fact that
the waiver “was not reduced to writing” (People v Bryan, 78 AD3d 1692,
1692 [4th Dept 2010], 1v denied 16 NY3d 829 [2011]; see People v
Nicholson, 6 NY3d 248, 257 [2006]).

Defendant contends that the court erred in denying his motion to
dismiss the indictment on the ground that he was shackled and
handcuffed while appearing before the grand jury. Even assuming,
arguendo, that defendant’s contention survives the valid waiver of the
right to appeal (see People v Lopez, 6 NY3d 248, 255 [2006]; People v
Gilmore, 12 AD3d 1155, 1155-1156 [4th Dept 2004]; People v Robertson,
279 AD2d 711, 712 [3d Dept 2001], 1v denied 96 NY2d 805 [2001]), we
conclude that it lacks merit. “Although ‘a criminal defendant may not
be physically restrained in the presence of a [grand] jury unless
there is a rational basis, articulated on the record, for the

restraint’ . . . , reversal is not required here inasmuch as ‘the
prosecutor . . . gave cautionary instructions to the [g]lrand [jlury,
which dispelled any prejudice that may have resulted’ ” (People v
Brooks, 140 AD3d 1780, 1781 [4th Dept 2016]). Moreover, “the

overwhelming nature of the evidence adduced before the grand jury
eliminated the possibility that defendant was prejudiced as a result
of the improper shackling” (id.).

Defendant’s further contention that his plea was “not voluntarily
entered because [he] provided only monosyllabic responses to [the
court’s] questions is actually a challenge to the factual sufficiency
of the plea allocution” (People v Hendrix, 62 AD3d 1261, 1262 [4th
Dept 2009], 1v denied 12 NY3d 925 [2009]), which is encompassed by the
valid waiver of the right to appeal (see People v Smith, 26 AD3d 746,
747 [4th Dept 2006], 1v denied 7 NY3d 763 [2006]; People v Biaselli,
12 AD3d 1133, 1133 [4th Dept 2004]). Defendant’s related contention
that the court erred in accepting his Alford plea because the record
lacked the requisite strong evidence of actual guilt to support his
plea “survives his waiver of the right to appeal to the extent that it
implicates the voluntariness of the plea” (People v Elliott, 107 AD3d
1466, 1466 [4th Dept 2013], 1v denied 22 NY3d 996 [2013]). ™“By
failing to move to withdraw the plea or vacate the judgment of
conviction on the ground that the record lacked the requisite ‘strong
evidence of actual guilt,’ however, defendant failed to preserve his
contention for our review . . . , and this case does not fall within
the narrow exception to the preservation requirement” (id.; see People
v Lopez, 71 NY2d 662, 666 [1988]). In any event, we conclude that
“the record establishes that defendant’s Alford plea was the product
of a voluntary and rational choice, and the record . . . contains
strong evidence of actual guilt” (Elliott, 107 AD3d at 1466 [internal
quotation marks omitted]).
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Defendant contends that he was denied effective assistance of
counsel because, according to defendant, defense counsel did not
properly challenge the jury panel (see generally CPL 270.10). That
contention does not survive his plea or the valid waiver of the right
to appeal inasmuch as defendant failed to demonstrate that the plea
bargaining process was infected by the allegedly ineffective
assistance or that he entered the plea because of defense counsel’s
allegedly poor performance (see People v Brinson, 151 AD3d 1726, 1726
[4th Dept 2017], 1v denied 29 NY3d 1124 [2017]; see generally People v
Petgen, 55 NY2d 529, 534-535 [1982], rearg denied 57 NY2d 674 [1982]).

The contentions in defendant’s main and pro se supplemental
briefs that he was denied due process based upon preindictment and
other prosecutorial misconduct are forfeited as a result of his guilty
plea (see People v Escalera, 121 AD3d 1519, 1520-1521 [4th Dept 2014],
1lv denied 24 NY3d 1083 [2014]; People v Anderson, 90 AD3d 1475, 1477
[4th Dept 2011], 1v denied 18 NY3d 991 [2012]), and are encompassed by
his waiver of the right to appeal (see People v Thomas, 56 AD3d 1240,
1240 [4th Dept 2008], 1v denied 12 NY3d 763 [2009]).

We conclude that defendant’s claim of actual innocence in his pro
se supplemental brief is not properly before us on defendant’s direct
appeal following his Alford plea. “A claim of actual innocence ‘must
be based upon reliable evidence which was not presented at the [time
of the plea]’” . . . , and thus must be raised by a motion pursuant to
CPL article 440” (People v Brockway, 148 AD3d 1815, 1815 [4th Dept
2017]1). Defendant failed to preserve his claim of actual innocence
for our review inasmuch as he “failed to move to withdraw the plea,
and his postjudgment motion pursuant to CPL 440.10 did not seek
vacatur on that ground” (People v Grimes, 53 AD3d 1055, 1056 [4th Dept
2008], 1v denied 11 NY3d 789 [2008]; see People v Jenkins, 84 AD3d
1403, 1409 [2d Dept 2011], 1v denied 19 NY3d 1026 [2012]). Moreover,
a plea of guilty “should not be permitted to be used as a device for a
defendant to avoid a [verdict following a] trial while maintaining a
claim of factual innocence” (People v Plunkett, 19 NY3d 400, 406
[2012]), and “the same is true of an Alford plea” (Brockway, 148 AD3d
at 1815; see generally Matter of Silmon v Travis, 95 NY2d 470, 475
[20007) .

In appeal No. 2, defendant contends in his main brief that the
court erred in summarily denying his motion pursuant to CPL 440.30
(1-a) for DNA testing on evidence that included the weapon he was
charged with possessing. We reject that contention. The sole offense
for which defendant was indicted and convicted, i.e., promoting prison
contraband in the first degree, a class D nonviolent felony (Penal Law
§ 205.25 [2]), does not qualify as an offense for which the statute
authorizes a motion for DNA testing of evidence following a plea of
guilty and entry of a judgment thereon (see CPL 440.30 [1l-a] [a] [2]).

Contrary to defendant’s contention in appeal No. 3 in his main
brief, the court properly denied his CPL 440.10 motion without a
hearing on the ground that the judgment was “pending on appeal, and
sufficient facts appear on the record with respect to the
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issue[s] raised upon the motion to permit adequate review thereof upon
such an appeal” (CPL 440.10 [2] [b]l; see People v Satterfield, 66 NY2d
796, 799 [1985]). To the extent that defendant raises those
additional issues on his direct appeal in appeal No. 1, we conclude
that they lack merit.

Entered: June 8, 2018 Mark W. Bennett
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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TALI B ALSAI FULLAH, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

TALI B ALSAI FULLAH, DEFENDANT- APPELLANT PRO SE.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cayuga County Court (Mark H.
Fandrich, A J.), entered May 5, 2015. The order denied the notion of
def endant pursuant to CPL 440.30 (1-a) for DNA testing.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirnmed.

Same nenorandum as in People v Alsaifullah ([appeal No. 1] —AD3d
—[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TALI B ALSAI FULLAH, DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (JOHN A. Cl RANDO OF COUNSEL), FOR
DEFENDANT- APPELLANT.

TALI B ALSAI FULLAH, DEFENDANT- APPELLANT PRO SE.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( CHRI STOPHER T. VALDI NA OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judical Departnment, from an order of
t he Cayuga County Court (Mark H Fandrich, A J.), entered May 20,
2015. The order, inter alia, denied the notion of defendant pursuant
to CPL 440.10 to vacate a judgnent of conviction.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed.

Same nenorandum as in People v Alsaifullah ([appeal No. 1] —AD3d
—[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY S. PERRI, DEFENDANT- APPELLANT.

MARK D. FUNK, CONFLI CT DEFENDER, ROCHESTER ( KATHLEEN P. REARDON OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (JOSEPH PLUKAS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Victoria M
Argento, J.), rendered Decenber 5, 2013. The judgnent convicted
def endant, upon a jury verdict, of sexual abuse in the first degree
(three counts) and endangering the welfare of a child (three counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously reversed on the law, that part of the ommibus notion
seeking to suppress defendant’s videotaped statenent is granted in its
entirety, the notion to preclude the use of defendant’s grand jury
testinmony at trial is granted, and a new trial is granted.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of three counts each of sexual abuse in the first
degree (Penal Law § 130.65 [3]) and endangering the welfare of a child
(8 260.10 [1]). W reject defendant’s contention that the conviction
is not supported by legally sufficient evidence. There is a valid
line of reasoning and perm ssible inferences that could lead a
rational person to conclude that defendant comritted the crines in
question (see generally People v Bl eakley, 69 Ny2d 490, 495 [1987]).
Contrary to defendant’s further contention, viewi ng the evidence in
light of the elenents of the crimes as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the verdict is
not agai nst the wei ght of the evidence (see generally Bl eakley, 69
NY2d at 495).

Def endant contends that County Court erred in refusing to
suppress evidence of the viewing by victinms of video surveill ance
f oot age, because the sole purpose of the view ng was the
identification of defendant and the procedure used for view ng the
vi deo recordi ng was unduly suggestive. W reject defendant’s
contention. “ ‘[T]here is nothing inherently suggestive’ in show ng a
Wi tness a surveillance video depicting the defendant and ot her
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i ndi vi dual s, provided that the ‘defendant was not singled-out,
portrayed unfavorably, or in any other manner prejudiced by police
conduct or comment or by the setting in which [the defendant] was
taped’” " (People v Davis, 115 AD3d 1167, 1169 [4th Dept 2014], lv
deni ed 23 NY3d 1019 [2014], quoting People v Ednonson, 75 Ny2d 672,
676-677 [1990], rearg denied 76 NY2d 846 [1990], cert denied 498 US
1001 [1990]), and we conclude that the procedure used here did not
suffer fromthose infirmties.

W agree with defendant, however, that the court erred in
suppressing only a portion of his videotaped statenment to police
i nvestigators inasnuch as the portion of the statenent that the court
refused to suppress was al so obtained prior to the adm nistration of
M randa warni ngs. Although the court properly determ ned that
def endant was in custody fromthe outset of the interview, we conclude
that the court erred in determning that Mranda warnings were not
requi red before defendant admtted to having a foot fetish inasnuch as
“the facts indicated that an interrogational environnent existed” from
the outset of the interview (People v Tavares-Nunez, 87 AD3d 1171,
1173 [2d Dept 2011], |v denied 19 NY3d 1105 [ 2012]; see People v
Bungo, 60 AD3d 1449, 1449 [4th Dept 2009]; People v Kollar, 305 AD2d
295, 299 [1st Dept 2003], appeal disnm ssed 1 NY3d 591 [2004]).

We al so agree with defendant that the court erred in denying his
nmotion to preclude the People’ s use of his grand jury testinony at
trial on the ground that he was nentally inconpetent at the tinme of
such testinony. Although a defendant is presunmed to be conpetent to
testify before the grand jury (see People v Celikkaya, 84 Ny2d 456,
459 [1994]; People v Bones, 309 AD2d 1238, 1239 [4th Dept 2003], |v
denied 1 Ny3d 568 [2003]), here, we conclude that defendant rebutted
that presunption. Indeed, defendant’s grand jury testinony, a
rambl i ng, del usional and bizarre narrative of government conspiracy,
pronpted one grand juror to inquire of defendant whether he had any
psychi atric diagnoses. Wthin days of his testinony at the grand
jury, the arraigning court referred defendant for a CPL article 730
psychi atric exam nation based upon what the court described as
“confused, or bizarre behavior” and the inability “to understand
charges or court processes.” Shortly thereafter, two psychiatric
exam ners found that defendant |acked capacity to understand the
proceedi ngs against himor to assist in his defense based upon a
di agnosi s of Delusional Disorder, Paranoid Type. As a result,
def endant was involuntarily commtted to a psychiatric facility under
the auspices of the Ofice of Mental Health. W thus concl ude that
def endant rebutted the presunption of conpetence, and that the court
abused its discretion in denying the notion to preclude the grand jury
testinmony (cf. GCelikkaya, 84 Ny2d at 460-461).

We therefore reverse the judgnment, grant that part of the ommi bus
noti on seeking to suppress defendant’s vi deotaped statenent in its
entirety as well as defendant’s notion to preclude the People from
using his grand jury testinony at trial, and we grant a newtrial. 1In
light of our determ nation, we do not review defendant’s renai ni ng
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contenti ons.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JAMES CORLE AND COLI N CORLE, | NDI VI DUALLY AND
AS ASSI GNEES OF JEOFFREY LEE BAUTER TEETER AND
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ALLSTATE | NSURANCE COMPANY, DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMAK LLP, BUFFALO (JESSI CA L. FOSCOLO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

VELCH, DONLON & CZARPLES PLLC, CORNING (M CHAEL A. DONLON OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Steuben County (Joseph
W Latham A.J.), entered March 30, 2017. The order denied the notion
of defendant for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Mermorandum  This action arises out of an incident in which
plaintiff Colin Corle (Colin) was accidently shot by Jeoffrey Lee
Bauter Teeter, who was insured under a policy issued by defendant.
Plaintiff James Corle (Janmes), individually and on behalf of his then-
infant son, Colin, comenced a personal injury action against Teeter
and his father, Jeffrey S. Teeter. Defendant disclained coverage,
asserting that the accidental shooting was not a covered | oss under
the policy. Janes ultimately obtained a judgnent in the persona
injury action against the Teeters in excess of $350, 000.

Janmes then brought a direct action agai nst defendant,
i ndi vidually and on behalf of his then-infant son, as an injured
per son/judgnent creditor under Insurance Law 8 3420 (a) (2) and (b)
(1). In that action, Suprene Court granted the notion of Janes for
summary judgnent, holding that the accidental shooting was a covered
| oss under the insurance policy and awardi ng hi mthe $50, 000 policy
limts of the Teeters’ liability policy.

Thereafter, the Teeters assigned all of their rights and clains
agai nst defendant to Janes and Colin who, individually and as the
Teeters’ assignees, comenced this action alleging that defendant
di scl ai med coverage in bad faith. Defendant noved to dism ss the
action pursuant to CPLR 3211 (a) (5) and (7). The court converted
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defendant’s notion to dismss into a notion for summary judgnent,
wi thout first providing notice to the parties, and denied the notion.

Initially, we agree with defendant that the court erred in
converting the notion to dismss to a CPLR 3212 notion for summary
judgment. Although the court was authorized to treat the notion as
one for sunmary judgnent upon “adequate notice to the parties” (CPLR
3211 [c]), no such notice was given. Further, recogni zed exceptions
to the notice requirenent are inapplicable here inasnuch as neither
party made a specific request for summary judgnent, and the record
does not establish that they deliberately charted a summary | udgnent
course (see Mhlovan v G ozavu, 72 Ny2d 506, 508 [1988]; Carcone v
D Angel o Ins. Agency, 302 AD2d 963, 963-964 [4th Dept 2003]).

Nevert hel ess, we conclude that defendant was not entitled to
di sm ssal of the conplaint under CPLR 3211 (a) (5) based on res
judicata. Contrary to defendant’s contention, we conclude that the
failure of Janmes to litigate the bad faith claimin the earlier
| nsurance Law 8 3420 (a) (2) action does not bar litigation of that
claimin the instant action. “Under the doctrine of res judicata, a
party may not litigate a claimwhere a judgnment on the nerits exists
froma prior action between the sane parties involving the sane
subject matter. The rule applies not only to clains actually
litigated but also to clains that could have been raised in the prior
litigation . . . Additionally, under New York’s transactional analysis
approach to res judicata, ‘once a claimis brought to a fina
conclusion, all other clains arising out of the same transaction or
series of transactions are barred, even if based upon different
theories or if seeking a different remedy’ ” (Matter of Hunter, 4 NY3d
260, 269 [2005]; see OBrien v Gty of Syracuse, 54 Ny2d 353, 357
[ 1981]).

| nsurance Law 8 3420 (b) (1) provides that, “[s]ubject to the
[imtations and conditions of paragraph two of subsection (a) of this
section, . . . any person who . . . has obtained a judgnent agai nst
the insured or the insured’ s personal representative[] for damages for
injury sustained . . . during the life of the policy or contract” nay
mai ntain an action against the insurer “to recover the anount of a
j udgnent against the insured or his personal representative.” Such an
action may be “maintai ned agai nst the insurer under the ternms of the
policy or contract for the amount of such judgnent not exceeding the
amount of the applicable imt of coverage under such policy or
contract” (8 3420 [a] [2]).

We concl ude that, under Insurance Law 8 3420 (a) (2) and (b) (1),
an injured party’'s standing to bring an action against an insurer is
l[imted to recovering only the policy limts of the insured s
i nsurance policy. Contrary to defendant’s contention, we concl ude
that, if an injured party/judgnent creditor seeks to recover fromthe
i nsurer an anmount above the insured’s policy limts on a theory of
liability beyond that created by Insurance Law 8 3420 (a) (2), the
statute does not confer standing to do so. However, if the insured
assigns his or her rights under the insurance contract to the injured
party/judgnment creditor, then the injured party/judgnment creditor nmay
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simul taneously bring a direct action against the insurer pursuant to
| nsurance Law 8 3420 (a) (2) along with any other appropriate claim
including a bad faith claim seeking a judgnent in a total anount
beyond the insured’ s policy limts.

Here, when Janes commenced the prior action pursuant to |Insurance
Law 8§ 3420 (a) (2) individually and on behalf of Colin, the Teeters
had not yet assigned their rights under the insurance contract to
James and Colin. As a result, Janmes did not have standing to bring a
bad faith clai magai nst defendant (cf. Bennion v Allstate Ins. Co.,
284 AD2d 924, 924-926 [4th Dept 2001]). Thus, because Janes | acked
standing to bring a bad faith claimagai nst defendant at the tine he
brought the Insurance Law 8§ 3420 (a) (2) action, we conclude that the
doctrine of res judicata does not bar this action (see generally
Hunter, 4 NY3d at 269; Summer v Marine Mdl and Bank, 227 AD2d 932, 934
[4th Dept 1996]), and defendant’s notion insofar as it sought to
di sm ss the conplaint pursuant to CPLR 3211 (a) (5) was properly
deni ed.

We recogni ze that the First Departnment held otherwi se on simlar
facts in Grone v Tower Ins. Co. of N Y. (76 AD3d 883 [1st Dept 2010],
v denied 16 Ny3d 708 [2011]). To the extent that the First
Department in Cirone concluded that an injured person/judgnment
creditor who commenced an action agai nst the insurer pursuant to
| nsurance Law 8 3420 (a) (2) had standing to assert a bad faith
settlenent practices claimin that action in the absence of an
assignment fromthe insured, we disagree with that concl usion and
decline to follow Cirone

W reject defendant’s further contention that the court erred in
denying its notion insofar as it sought to dism ss the conplaint under
CPLR 3211 (a) (7), for failure to state a cause of action. View ng
the facts as alleged by plaintiffs in the light nost favorable to them
and affording plaintiffs all favorable inferences (see generally
Wi t ebox Concentrated Convertible Arbitrage Partners, L.P. v Superior
Vell Servs., Inc., 20 NY3d 59, 63 [2012]), we conclude that plaintiffs
sufficiently stated a cause of action for bad faith agai nst defendant.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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DEFENDANTS- APPELLANTS.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (DAVID M LEE OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

CELLI NO & BARNES, P.C., BUFFALO (ELLEN B. STURM OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tracey A
Bannister, J.), entered April 17, 2017. The order deni ed defendants’
nmotion for summary judgnment di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries he sustained when the vehicle he was operating collided with
a police vehicle operated by defendant Adam M W gdorski, a police
of ficer enployed by defendant Gty of Buffalo. Defendants noved for
sumary j udgnent dism ssing the conplaint on various grounds and, in
denying the notion, Suprene Court determned, inter alia, that there
is an issue of fact whether the reckless disregard standard of care as
opposed to ordinary negligence is applicable to this case. As limted
by their brief on appeal, defendants contend that the court shoul d
have granted their notion on the ground that Wgdorski did not act
with reckless disregard for the safety of others.

Initially, we agree with defendants that the reckl ess disregard
standard of care is applicable to this case and thus that the court
erred in finding that there was an issue of fact with respect to the
applicable standard of care. At the tinme of the accident, W gdor ski
was responding to a dispatch call in an authorized energency vehicle.
We agree with defendants that Wgdorski was involved in an energency
operation and that his vehicle therefore was exenpt fromthe
requi renent that the vehicle s enmergency lights or siren nmust be
activated (see Perkins v City of Buffalo, 151 AD3d 1941, 1942 [4th
Dept 2017]). W also agree with defendants that any evidence that
W gdor ski did not slow down prior to running a stop sign and col liding
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with plaintiff’s vehicle does not render Wgdorski’s conduct

“ ‘unprivileged as a matter of law ” (id.; cf. LoGasso v City of
Tonawanda, 87 AD3d 1390, 1391 [4th Dept 2011]). Thus, we concl ude
that the standard of care pursuant to Vehicle and Traffic Law § 1104
(e), i.e., reckless disregard for the safety of others, applies to

W gdor ski’s conduct rather than that of ordinary negligence (see
Connelly v Gty of Syracuse, 103 AD3d 1242, 1242 [4th Dept 2013]).

Contrary to defendants’ further contention, however, the court
properly denied the notion inasnmuch as there are triable issues of
fact whether Wagdorski acted with reckless disregard for the safety of
others by “intentionally [perform ng an] act of an unreasonable
character in disregard of a known or obvious risk that was so great as
to make it highly probable that harmwould follow and [doing] so with
conscious indifference to the outconme” (Perkins, 151 AD3d at 1942
[internal quotation marks omtted]). Specifically, there are
conflicting versions of the accident, including whether W gdor sKki
sl owed his vehicle before passing through the stop sign (see Rice v
City of Buffalo, 145 AD3d 1503, 1505 [4th Dept 2016]; Connelly, 103
AD3d at 1242-1243).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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MONRCE COUNTY, COUNTY OF MONRCE | NDUSTRI AL
DEVELOPMENT AGENCY, MONROCE NEWPOWNER CORPORATI ON,
TOMW OF BRI GHTON, DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

THE ZOGHLI N GROUP, PLLC, ROCHESTER (JACOB H. ZOGHLI N OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

M CHAEL E. DAVIS, COUNTY ATTORNEY, ROCHESTER ( MATTHEW D. BROWN COF
COUNSEL), FOR DEFENDANT- RESPONDENT MONROE COUNTY.

HARRI S BEACH PLLC, PI TTSFORD (NI CHOLAS C. ROBERTS OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS COUNTY OF MONRCE | NDUSTRI AL DEVELOPMENT AGENCY
AND MONRCE NEWPOWER CORPORATI ON.

GORDON & SCHAAL, LLP, ROCHESTER ( KENNETH W GORDON OF COUNSEL), FOR
DEFENDANT- RESPONDENT TOWN OF BRI GHTON.

Appeal from an order of the Suprene Court, Monroe County (Debra
A. Martin, A J.), entered Decenber 19, 2016. The order granted the
respective notions of defendants-respondents to dism ss the anended
conpl ai nt agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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TODD A. MURRAY, DEFENDANT- APPELLANT.

RANDY S. MARGULI'S, W LLI AMSVI LLE, FOR DEFENDANT- APPELLANT.

EM LY A VELLA, SPRINGVILLE, FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Cattaraugus County
(Mchael L. Nenno, A J.), entered April 1, 2016 in a divorce action.
The judgnent, anong other things, ordered defendant to pay plaintiff
child support and nmi nt enance.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the law by striking fromthe third decretal
par agr aph the phrase “the Plaintiff shall pay to the Defendant child
support in the amount of $69 per week for Kyle with the net effect
with Defendant to pay Plaintiff $104 per week with such paynents to be
retroactive to October 4, 2013” and substituting therefor the phrase
“the Plaintiff shall pay to the Defendant child support in the anpount
of $116 per week for Kyle with the net effect being that Defendant
shall pay Plaintiff $57 per week with such paynments to be retroactive
to Novenber 2013, provided that, upon term nation of Defendant’s
spousal mai ntenance obligation, Defendant’s child support obligation
shall be adjusted to $151 per week wi thout prejudice to either party’s
right to seek a nodification,” and as nodified the judgnent is
affirmed w t hout costs.

Menorandum  On appeal from a judgnment of divorce, defendant
contends, anong other things, that Supreme Court erred in calculating
and setting the retroactive date of his net child support obligation
to plaintiff with respect to the parties’ children. One of the
children resides with defendant, and the other resides with plaintiff.
Pursuant to the amendnent to Donmestic Rel ations Law § 240, which was
effective prior to entry of the judgment (see L 2015, ch 387, 88 3, 4;
see generally Matter of Panossian v Panossian, 201 AD2d 983, 983 [4th
Dept 1994]; Butler v Butler, 171 AD2d 985, 986 [3d Dept 1991]), we
conclude that including in plaintiff’s incone the anmobunt of spousa
mai nt enance to be paid to her for purposes of calculating child
support (see 8 240 [1-b] [b] [5] [iii] [I]) results in a net child
support obligation payable fromdefendant to plaintiff of $57 per
week. We further conclude that, upon term nation of defendant’s



- 2- 424
CA 17-00215

spousal mai ntenance obligation, his child support obligation nust be
adj usted to $151 per week (see id.; 8 240 [1-b] [b] [5] [vii] [Q).
We therefore nodify the judgnent accordingly. W also conclude that
the court erred in ordering child support retroactive to the date that
plaintiff filed her sunmmons with notice requesting such relief

i nasmuch as the parties’ daughter did not live with plaintiff at that
tinme (see Matter of Kal apodas v Kal apodas, 305 AD2d 1047, 1048 [4th
Dept 2003]). Instead, plaintiff is entitled to child support
retroactive to Novenber 2013 when the daughter began |living with her
(see id.). W therefore further nodify the judgnment accordingly. W
have consi dered defendant’s remai ni ng contentions and concl ude t hat
none warrants reversal or further nodification of the judgnent.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

443

CA 17-02091
PRESENT: WHALEN, P.J., CENTRA, LINDLEY, CURRAN, AND TROUTMAN, JJ.
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JOHN R STENSRUD, MARI A B. STENSRUD
RESPONDENTS- APPELLANTS,

AND CANANDAI GUA NATI ONAL BANK AND TRUST COVPANY
AS MORTGACEE, RESPONDENT.

LACY KATZEN LLP, ROCHESTER (JOHN T. REFERMAT OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

BOND, SCHOENECK & KI NG PLLC, SYRACUSE ( KATHLEEN M BENNETT OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Thomas
A. Stander, J.), entered August 1, 2017. The order denied the notion
of respondents John R Stensrud and Maria B. Stensrud seeking |eave to
renew and reargue.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied leave to reargue is unaninously dism ssed and the order is
affirmed wi t hout costs.

Menorandum  John R Stensrud and Maria B. Stensrud (respondents)
appeal from an order denying their notion seeking | eave to reargue and
renew with respect to a prior order that granted petitioner’s notion
in limne and deni ed respondents’ cross notion in limne. No appea
lies froman order denying a notion seeking | eave to reargue, and thus
that part of respondents’ appeal nust be dism ssed (see Enpire Ins.

Co. v Food City, 167 AD2d 983, 984 [4th Dept 1990]). Suprene Court
properly denied that part of respondents’ notion seeking |eave to
renew i nasrmuch as respondents failed to provide a reasonable
justification for their failure to submt the new evidence in
opposition to the prior notion and in support of the prior cross
notion (see Heltz v Barratt, 115 AD3d 1298, 1299-1300 [4th Dept 2014],
affd 24 NY3d 1185 [2014]; Wight v State of New York, 156 AD3d 1413,
1414- 1415 [4th Dept 2017], appeal dism ssed 31 NY3d 1001 [2018]).

“IA] notion for |eave to renew ‘i s not a second chance freely given to
parti es who have not exercised due diligence in making their first
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factual presentation’ ” (Heltz, 115 AD3d at 1300).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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BUFFALO BARN BOARD, LLC, ET AL., DEFENDANTS,
AND DAVI D R PFALZCGRAF, JR., DEFENDANT- RESPONDENT.

BLAIR & ROACH, LLP, TONAWANDA (J. M CHAEL LENNON OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

BOND, SCHOENECK & KI NG PLLC, BUFFALO (RI ANE F. LAFFERTY OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Deborah
A. Chines, J.), entered August 14, 2017. The order granted the notion
of defendant David R Pfalzgraf, Jr., to dism ss the conplaint against
hi m

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Menorandum Plaintiff comrenced this action seeking to recover
anounts due under a witten agreenent pursuant to which plaintiff
| eased its warehouse to defendant Buffal o Barn Board, LLC (BBB)
Br ooks Anderson, BBB s principal, personally guaranteed the | ease, and
David R Pfal zgraf, Jr. (defendant) was the attorney who represented
BBB. After BBB defaulted on its rental paynents, defendant requested
that plaintiff defer legal action. Plaintiff agreed, on the condition
t hat defendant keep plaintiff informed about “the status of the
restructuring/ refinancing, and anything that is happening or has
happened (not in the ordinary course of business) that has or m ght
inmpair [plaintiff’s] security interest.”

| nsof ar as relevant to this appeal, plaintiff alleged that
def endant breached his agreenment with plaintiff by failing to notify
plaintiff of actions jeopardizing plaintiff's security interest.
Plaintiff further alleged that defendant engaged in fraud and
m srepresentation, which induced plaintiff to defer its legal action
agai nst BBB and t hereby rendered plaintiff unable to recover the
amounts due under the | ease agreenent. In a prior appeal, we
determ ned that Suprene Court (Walker, A J.) erred in granting that
part of plaintiff’s notion seeking partial sumrary judgnent on the
breach of contract cause of action against defendant on the ground
that “[p]laintiff failed to neet its initial burden of establishing by
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‘clear and explicit evidence that [defendant] intended ‘to substitute
or superadd his personal liability for, or to, that of his
principal’ 7 (Broadway Warehouse Co. v Buffalo Barn Bd., LLC, 143 AD3d

1238, 1242 [4th Dept 2016], quoting Sal zman Sign Co. v Beck, 10 Nyad
63, 67 [1961] [internal quotation marks from Sal zman Si gn Co.
omtted]). Defendant thereafter noved pursuant to CPLR 3211 (a) (7)
to dism ss the conpl aint against him and Supreme Court (Chines, J.)
granted that notion.

Wil e this appeal was pendi ng, Anderson, pursuant to his persona
guaranty, paid plaintiff the amount due under the | ease agreenent plus
interest. W agree with defendant that this appeal is now noot and
that the exception to the nootness doctrine does not apply (see Matter
of Hearst Corp. v Cyne, 50 NY2d 707, 714-715 [1980]; see also Matter
of Sarbro I X v McGowan, 271 AD2d 829, 830 [3d Dept 2000]). Contrary
to plaintiff’s contention, it is not entitled to an award of
attorney’s fees as agai nst defendant. Such fees “may not be awarded
in the absence of a statute expressly authorizing their recovery, or
an agreenent or stipulation to that effect by the parties” (Feeney v
Licari, 131 AD2d 539, 539 [2d Dept 1987]). Here, such an award was
not authorized by any statute, and there was no stipulation or
agreenent between plaintiff and defendant that would permt such an
awar d.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(Mchele Pirro Bailey, J.), entered February 10, 2017 in a proceeding
pursuant to Famly Court Act article 10. The order, inter alia,
determ ned that respondent negl ected the subject child.

It is hereby ORDERED t hat said appeal insofar as it concerns the
finding of neglect is unaninously dism ssed and the order is affirned
wi t hout costs.

Menorandum  Petitioner, Onondaga County Departmnment of Children
and Fam |y Services (DCFS), comrenced this neglect proceedi ng pursuant
to Famly Court Act article 10 alleging, inter alia, that respondent
fat her neglected the subject child by failing to protect the child
after the child disclosed that he had been sexual |y abused by the
pat ernal grandfather. DCFS alleged in the anended petition that the
father failed to bring the child to two schedul ed appoi ntnents at a
chil d advocacy center to be interviewed; that, despite having been
directed by police detectives and DCFS staff to ensure that the child
had no contact with the grandfather while the investigation was
pendi ng, the father allowed the child to stay at the grandfather’s
house for two days; and that the child was found sleeping in the
grandfather’s bed. DCFS also alleged that the father had engaged in
acts of donestic violence in the presence of the child. The father
consented to the tenporary renoval of the child to the custody of
DCFS, which placed the child in foster care, and subsequently entered
an adm ssion of neglect. Famly Court conducted a dispositional and
per manency hearing, and determined, inter alia, that the placenent of
the child in the custody of DCFS and foster care should continue until
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t he next permanency hearing, approximately six nonths |ater.

Initially, we note that the father’s challenge to the underlying
finding of neglect is not reviewable on appeal because it was prem sed
on his adm ssion of neglect and thereby nmade in an order entered on
the consent of the father (see Matter of Martha S. [Linda MS.], 126
AD3d 1496, 1497 [4th Dept 2015], |Iv dism ssed in part and denied in
part 26 NY3d 941 [2015]). The father never noved to vacate the
finding of neglect or to wwthdraw his consent to the order, and thus
his challenge to the factual sufficiency of his adm ssion is not
properly before us (see id.; see also Famly C Act 8§ 1051 [f]). W
therefore dism ss the appeal to that extent. W note, in any event,
that the father waived his right to appeal with respect to fact-
findi ng.

W reject the father’s further contention that the court erred in
continuing the child s placenment when the child “could have been
returned hone safely with an [o]rder of [p]rotection.” The
determ nation whether to termnate or to continue a placenent rests
within the discretion of the court and should not be di sturbed absent
an i nprovi dent exercise of discretion (see generally Famly C Act
§ 1065 [a]; Matter of Latisha C. [Wanda C.], 101 AD3d 1113, 1115 [2d
Dept 2012]). Although the evidence at the hearing establishes that
the father received sexual abuse education and counseling, and that he
conpl eted donestic violence classes, it further establishes that he
has made little progress in “overcon{ing] the specific problens which
led to the renmoval of the child” (Matter of Carson W [Jamie G], 128
AD3d 1501, 1501 [4th Dept 2015], Iv dism ssed 26 NY3d 976 [2015]
[internal quotation marks omtted]). W therefore conclude that the
court’s determnation is supported by the record, and we see no need
to disturb it (see Matter of Lylly MG [Theodore T.], 121 AD3d 1586,
1587-1588 [4th Dept 2014], |v denied 24 NY3d 913 [2015] [internal
guotation marks omtted]).

We have considered the father’s renmai ning contenti ons and
conclude that they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment (denoninated order) of the Suprene Court,
Onondaga County (Donald A. Geenwood, J.), entered March 13, 2017.
The judgnent, anong other things, declared that defendant is entitled
to reduce the repurchase price of plaintiff’s shares by 30%

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff was formerly enployed by a subsidiary of
def endant as an engineer. The Second Anmended and Restat ed Sharehol der
Agreenent (agreenent) between the parties provides, inter alia, that
def endant woul d repurchase plaintiff’s shares of defendant’s stock
when plaintiff left defendant’s enploy. The agreenent further
provides that, if plaintiff engaged in conduct that was in conflict or
conpetition with defendant’s business, within two years after | eaving
def endant’ s enpl oy, defendant woul d reduce the repurchase price for
plaintiff’s shares by 30% The agreenent lists illustrative exanpl es
of the types of conduct that would result in a reduction in the
repurchase price, but it clearly states that the conflicting or
conpetitive conduct is not limted to those exanpl es.

After plaintiff left defendant’s enpl oy, defendant concl uded that
plaintiff was engaged in conduct in conpetition with defendant’s
busi ness and reduced the repurchase price for plaintiff’s shares
accordingly. Plaintiff thereafter commenced this action asserting two
causes of action, one for breach of contract and another seeking a
decl aration that defendant had violated the terns of the agreenent.
Plaintiff noved for summary judgnent on the conplaint, and def endant
cross-nmoved for summary judgment di smissing the conplaint. Suprene
Court denied the notion, in effect granted the cross notion, and
decl ared that defendant is entitled to reduce the repurchase price for
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plaintiff’s shares by 30% W affirm

W reject plaintiff’s contention that the court erred in
interpreting the agreenent. “As a general rule, courts nust enforce
shar ehol der agreenents according to their terns” (Matter of Penepent
Corp., 96 Ny2d 186, 192 [2001]), and they nust “exam n[e] the ternms of
the agreenent as a whole and giv[e] a practical interpretation to the
| anguage enpl oyed” (Matter of El-Roh Realty Corp., 48 AD3d 1190, 1192
[4th Dept 2008]). Here, the agreenent plainly provides for a
reducti on of the repurchase price for an enployee’s shares if the
enpl oyee, within two years of |eaving defendant’s enpl oy, *engage[s]
in any other business or activity that m ght conflict or conpete with
the business or activity of [defendant], and/or of [defendant’s]
clients or custoners, w thout the express prior witten approval of
[ defendant’ s] Board of Directors.” Plaintiff admtted in an affidavit
in support of his notion that he was fornerly enpl oyed by defendant in
Syracuse as “a licensed professional engineer,” and that,
approximately 27 days after |eaving defendant’s enpl oy, he “opened an
office in Liverpool, New York[,] for the purpose of providing
engi neering services in the Central New York area.” Inasnuch as
plaintiff was engaging in a business that conflicted or conpeted wth
def endant’ s busi ness and he did not have the express prior witten
approval of defendant’s Board of Directors, we conclude that the court
did not err in declaring that defendant was entitled to reduce the
repurchase price for plaintiff’s shares as provided in the agreenent.

W reject plaintiff’s contention that the illustrative exanples
of certain types of conpetitive conduct listed in the agreenent were
the only types of conduct that could result in a reduction of the
repurchase price of his shares. Just after the provision in the
agreenent stating that an enployee, plaintiff in this case, may not
“directly or indirectly, engage in . . . any other business or
activity that mght conflict or conpete with the business or activity
of ” defendant, the agreenment further provides that, “[i]n el aboration
of the foregoing and not in limtation thereof,” certain conduct is
specifically prohibited. Plaintiff’'s proposed interpretation of the
agreenent gives no effect to the | anguage i mredi ately preceding the
illustrative list of prohibited conduct and thus violates the well -
settled rule that “a court should not read a contract so as to render
any term phrase, or provision neaningless or superfluous” (Gvati v
Air Techni ques, Inc., 104 AD3d 644, 645 [2d Dept 2013]; see Beal Sav.
Bank v Sommer, 8 Ny3d 318, 324 [2007]).

W have considered plaintiff’s remaining contentions and concl ude
that they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgnment of the Suprenme Court, Erie County
(Christopher J. Burns, J.), rendered Decenber 22, 2015. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty, of robbery in the second degree (Penal Law
§ 160.10 [3]). At the outset, we conclude that defendant know ngly,
voluntarily and intelligently waived his right to appeal, and that
wai ver, which specifically included a waiver of the right to challenge
defendant’s “conviction” and the “sentence,” enconpasses his
contention that the sentence inposed is unduly harsh and severe (see
Peopl e v Lopez, 6 NY3d 248, 255-256 [2006]; People v Butler, 151 AD3d
1959, 1959 [4th Dept 2017], lv denied 30 NY3d 948 [2017]). Although
defendant’s further contention that the sentence is illegal survives
his valid waiver of the right to appeal (see People v Seaberg, 74 Ny2d
1, 10 [1989]; People v Bussom 125 AD3d 1331, 1331 [4th Dept 2015]),
we conclude that the sentence inposed by Suprene Court, i.e., eight
years of incarceration with five years of postrel ease supervision, is
| egal (see 88 70.00 [6]; 70.02 [2] [a]; [3] [b]; 70.45 [2] [f]).

Def endant further contends that the court erred in refusing to
precl ude and/ or suppress an in-court identification of him Defendant
forfeited any preclusion argunment based upon an all egedly defective
CPL 710. 30 notice by noving to suppress the identification (see People
v Graham 107 AD3d 1421, 1422 [4th Dept 2013], affd 25 Ny3d 994
[ 2015] ; People v Kirkland, 89 Ny2d 903, 904-905 [1996]), and by
pl eading guilty (see People v La Bar, 16 AD3d 1084, 1084 [4th Dept
2005], |v denied 5 NYy3d 764 [2005]). WMoreover, because def endant
pl eaded guilty before the court issued a suppression ruling with
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respect to the in-court identification, he forfeited the right to

rai se the suppression issue on appeal (see People v Fernandez, 67 Ny2d
686, 688 [1986]; People v Russell, 128 AD3d 1383, 1384 [4th Dept

2015], Iv denied 25 Ny3d 1207 [2015]; People v Scaccia, 6 AD3d 1105,
1105 [4th Dept 2004], |v denied 3 NY3d 681 [2004]).

Al t hough defendant’s contention that his guilty plea was not
voluntarily, knowingly and intelligently entered survives the waiver
of the right to appeal (see People v McKay, 5 AD3d 1040, 1041 [4th
Dept 2004], Iv denied 2 NY3d 803 [2004]), that contention is
unpreserved for our review because defendant failed to nove to
withdraw his guilty plea or to vacate the judgnment of conviction (see
Peopl e v Rojas, 147 AD3d 1535, 1536 [4th Dept 2017], |v denied 29 NY3d
1036 [2017]; People v Brown, 115 AD3d 1204, 1205 [4th Dept 2014], Iv

deni ed 23 Ny3d 1060 [2014]). In any event, defendant’s contention
| acks merit, inasmuch as his assertion that he “did not have
sufficient time to consider the plea offer . . . [is] belied by his

statenents during the plea colloquy” (People v McNew, 117 AD3d 1491,
1492 [4th Dept 2014], |v denied 24 NY3d 1003 [2014]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Wayne County (Richard
M Healy, J.), dated March 24, 2017 in a proceeding pursuant to Famly
Court Act article 4. The order affirmed the determ nation of the
Support WMagi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum In this child support nodification proceeding
pursuant to Fam |y Court Act article 4, petitioner father appeals from
an order denying his objection to an order of the Support Mgistrate
that dism ssed his petition with prejudice. The father sought a
downward nodi fication of his child support obligation as set forth in
the parties’ April 2016 settlenent agreenent that was incorporated but
not merged into the August 2016 judgnent of divorce. The Support
Magi strate dismssed the father’s petition on the ground that he
failed to establish a substantial change in circunstances since the
entry of the judgnment on August 30, 2016. |In addition, although the
Support Magistrate inplicitly found that the father’s incone had
decreased by nore than 15% the Support Magistrate determ ned that the
father’s reduction in income was due to a self-created hardship and
thus was not “involuntary” (Famly G Act 8§ 451 [3] [b] [ii]). W
conclude that Fam |y Court properly denied the father’s objection to
t he Support Magi strate’ s order.

W reject the father’s contention that the Support Magistrate and
the court both failed to apply Famly Court Act 8§ 451 (3) (b) (ii),
and we conclude that he was not entitled to relief under that statute.
“[ S]ection 451 of the Famly Court Act allows a court to nodify an
order of child support, without requiring a party to allege or
denonstrate a substantial change in circunmstances” (Matter of Harrison
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v Harrison, 148 AD3d 1630, 1632 [4th Dept 2017] [internal quotation
marks omitted]), where, inter alia, “there has been a change in either
party’s gross incone by fifteen percent or nore since the order was
entered, last nodified, or adjusted” (8 451 [3] [b] [ii]). Although
the father’s incone decreased by nore than 15% after he was laid off
fromhis job as a nucl ear power plant contractor in May 2016, we
neverthel ess conclude that he failed to establish his entitlenent to
relief under the statute because the change did not occur since the
time that the judgnent was entered in August 2016. In any event, the
father also failed to establish that his reduced i ncome was
involuntary. The record denonstrates that the father had no intention
of returning to his occupation and made mnimal efforts “to secure
enpl oynent commensurate with his . . . education, ability, and
experience” as required under Famly Court Act 8 451 (3) (b) (ii).

I nstead, the father intended to work on the famly farm despite the
fact that it was not profitable for himto do so.

Simlarly, to support a request for a downward nodification under
t he nonstatutory change in circunstances standard, which nust be *
‘substantial, unanticipated and unreasonable,” ” the change in
ci rcunst ances nust have occurred in “the period between the issuance
of the [relevant] order and the filing of the [nodification] petition”
(Matter of Brink v Brink, 147 AD3d 1443, 1444 [4th Dept 2017]; see
Matter of Boden v Boden, 42 Ny2d 210, 213 [1977]). Here, the change
in circunstances, i.e., the father’s layoff, occurred in May 2016 but,
as noted, the judgnent of divorce was not entered until August 2016.
Thus, the change that formed the basis for the father’s request for a
downward nodification occurred prior to the entry of the rel evant
order. We further note in any event that the nature of the father’s
contract work was intermttent, and the change was not unanti ci pated
i nasmuch as he testified that he worked during outages, which occurred
every spring or fall depending on the refueling cycle of the nuclear
plant. W therefore conclude that the father also failed to establish
his entitlenent to a downward nodification of child support under the
nonst atutory change in circunstances standard (see Matter of Gay v
G ay, 52 AD3d 1287, 1288 [4th Dept 2008], |lv denied 11 NY3d 706
[ 2008]) .

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal froma judgnent of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), dated January 30, 2017. The judgnent awarded
plaintiff noney danages upon a jury verdict.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this nmedical mal practice action
seeking to recover damages for injuries he sustained as a result of
defendant’s chiropractic treatnment. Defendant appeals from a judgnent
entered upon a jury verdict finding that defendant was negligent and
awardi ng plaintiff damages for, anong other things, future nedical and
life care expenses. W affirm

W reject defendant’s contention that Suprene Court erred in
precl udi ng her frominpeaching plaintiff with evidence of his crimna
history. Contrary to defendant’s contention, while a civil litigant
is granted broad authority to use the crimnal convictions of a
witness to inpeach the credibility of that witness, the nature and
extent of cross-exam nation, including with respect to crimna
convictions, remains firmy within the discretion of the trial court
(see CPLR 4513; Davis v MCull ough, 37 AD3d 1121, 1122 [4th Dept
2007]; Morgan v National City Bank, 32 AD3d 1264, 1265 [4th Dept
2006] ; see generally Siemucha v Garrison, 111 AD3d 1398, 1399-1400
[4th Dept 2013]; Bodensteiner v Vannais, 167 AD2d 954, 954 [4th Dept
1990]). Here, even assuning, arguendo, that the disposition of
plaintiff’s out-of-state crimnal offense constituted a conviction
(see generally Matter of Kasckarow v Board of Exam ners of Sex
O fenders of State of N Y., 25 Ny3d 1039, 1042 [2015]), we concl ude
that the court did not abuse its discretion in precluding defendant
frominpeaching plaintiff with that conviction (see Davis, 37 AD3d at
1122; see generally Bodensteiner, 167 AD2d at 954).
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By failing to nove to preclude the testinony of plaintiff’s life
care planning expert on the ground that plaintiff did not tinely
di scl ose the substance of the facts and opinions contained in the
expert’s updated report (see CPLR 3101 [d] [1]), defendant failed to
preserve for our review her contention that the expert’s testinony
shoul d have been precluded on that ground (see CPLR 4017, 5501 [a]
[3]; McOain v Lockport Mem Hosp., 236 AD2d 864, 865 [4th Dept 1997],
| v denied 89 Ny2d 817 [1997]).

We reject defendant’s further contention that the court erred in
denying her notion to strike the testinony of the life care planning
expert on the ground that her opinion was principally based upon
i nadm ssabl e hearsay statenents of plaintiff’s treating physician. It
is well settled that “ *opinion evidence nust be based on facts in the
record or personally known to the witness’ ” (Hanmbsch v New York City
Tr. Auth., 63 Ny2d 723, 725 [1984]). It is equally well settled,
however, that an expert is permtted to offer opinion testinony based
upon facts not in evidence where the material is “ ‘of a kind accepted
in the profession as reliable in formng a professional opinion ”

(id. at 726; see Wagman v Bradshaw, 292 AD2d 84, 86-87 [2d Dept

2002]). “The professional reliability exception to the hearsay rule
‘“enabl es an expert witness to provide opinion evidence based on

ot herwi se i nadmi ssi bl e hearsay, provided it is denonstrated to be the
type of material conmonly relied on in the profession’ ” (Matter of
State of New York v Mdtzer, 79 AD3d 1687, 1688 [4th Dept 2010],
quoting Hinlicky v Dreyfuss, 6 NYy3d 636, 648 [2006]; see Caleb v
Sevenson Envtl. Servs., Inc., 117 AD3d 1421, 1422 [4th Dept 2014], |lv
deni ed 23 NY3d 909 [2014]), and “provided that it does not constitute
the sole or principal basis for the expert’s opinion” (Matter of State
of New York v Fox, 79 AD3d 1782, 1783 [4th Dept 2010]; see Kendall v
Amica Miut. Ins. Co., 135 AD3d 1202, 1205-1206 [3d Dept 2016]; Borden v
Brady, 92 AD2d 983, 984 [3d Dept 1983]; see generally People v Sugden,
35 Ny2d 453, 460-461 [1974]).

Here, the expert explained the professional nethodol ogy by which
a person’s life care plan is devel oped, which included review ng
nmedi cal records, understanding the recommendati ons nmade by the
person’s treatnent providers, interview ng the person, conducting
research and anal ysis of costs, and preparing a report. |In preparing
the life care plan for plaintiff, the expert reviewed | egal docunents
and various nedical records of plaintiff’s treatnment providers; she
interviewed plaintiff about his background, work history, injuries,
and treatnents, the recommendations of his treatnent providers, and
his | evel of independence in light of his injuries; and she discussed
and reviewed the elenments of the life care plan with plaintiff’s
treating physician. The expert testified that the information upon
whi ch she relied was of the type comonly relied on in her profession
(see Moz v 3M Co. [appeal No. 2], 151 AD3d 1606, 1607 [4th Dept
2017]). Al though the expert’s discussions with the treating physician
provi ded a basis for several conponents of plaintiff’s future nedica
needs and the expert acknow edged the extent of her reliance upon
t hose hearsay statenents, we conclude that the record establishes that
the expert “had a sufficient basis for [her] opinion of which the
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[ hearsay statenments of the treating physician were] but ‘“a link in the
chain of data upon which [she] relied ” (Anderson v Dai nack, 39 AD3d
1065, 1067 [3d Dept 2007]; see Kendall, 135 AD3d at 1205). I ndeed,

t he expert included the conponents in the life care plan and

determ ned the costs thereof based upon a conbination of the treating
physi cian’s recommendations, material in evidence including nedica
records, professionally accepted outside sources such as a nedica
costs database, and her own know edge and expertise (see Anderson, 39
AD3d at 1067; Madden v Dake, 30 AD3d 932, 937 [3d Dept 2006]).
Contrary to defendant’s related assertion, to the extent that the
expert projected that plaintiff would require greater treatnent with
respect to certain conponents of the Iife care plan than he had
previously received, we conclude that such testinony goes to the

wei ght of the expert’s opinion rather than its admssibility (see
generally Fox, 79 AD3d at 1784).

Def endant al so contends that the court erred in denying her
notion to strike the testinony of the Iife care planning expert
because the underlying opinion of plaintiff’'s treating physician was
unreliable and certain nedical topics discussed by the Iife care
pl anni ng expert were outside the scope of her expertise and that of
the treating physician. That contention is not preserved for our
review i nasmuch as defendant did not nove to strike the expert’s
testimony on those grounds (see CPLR 4017, 5501 [a] [3]; Nary v
Jonientz, 110 AD3d 1448, 1448 [4th Dept 2013]; see generally Matter of
State of New York v Pierce, 79 AD3d 1779, 1780 [4th Dept 2010], Iv
denied 16 NY3d 712 [2011]).

Contrary to defendant’s further contention, we conclude that the
court properly denied her posttrial notion to set aside the verdict as
agai nst the weight of the evidence wth respect to damages for future
nmedi cal and |life care expenses inasnmuch as it cannot be said that the
evi dence so preponderated in favor of defendant that the verdict could
not have been reached upon any fair interpretation of the evidence
(see generally Lolik v Big V Supermarkets, 86 Ny2d 744, 746 [1995]).
We al so reject defendant’s contention that the jury' s award of danmages
for future nedical and |ife care expenses “deviates materially from
what woul d be reasonabl e conmpensati on” (CPLR 5501 [c]).

Finally, we reject defendant’s contention that she was deprived
of a fair trial by the court’s question to one of plaintiff’s
Wi tnesses and its comrents during trial. The court has broad
di scretion “ ‘to control the courtroom rule on the adm ssion of
evidence, elicit and clarify testinony, expedite the proceedi ngs and
. . . adnoni sh counsel and w tnesses when necessary’ " (Messinger v
Mount Sinai Med. Ctr., 15 AD3d 189, 189 [1st Dept 2005], |v dism ssed
5 NY3d 820 [2005]), and here the court’s conduct did not deprive
defendant of a fair trial.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Oswego County Court (Donald E.
Todd, J.), rendered August 12, 2013. The appeal was held by this
Court by order entered June 17, 2016, decision was reserved, and the
matter was remitted to Oswego County Court for further proceedings
(140 AD3d 1761). The proceedings were held and completed.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: We previously held this case, reserved decision and
remitted the matter to County Court to conduct a reconstruction
hearing with respect to the portions of the plea proceeding that were
not transcribed because of the inaudibility of the digital recording
(People v Henderson, 140 AD3d 1761, 1761 [4th Dept 2016]). During the
reconstruction hearing, the former prosecuting attorney and
defendant’s former attorney testified with respect to their
recollections of defendant’s answers to questions, stating that
defendant had responded affirmatively to all of the court’s questions.
In its decision following the reconstruction hearing, the court, which
had presided over the original plea proceeding, found that, during
portions of the plea proceeding that were transcribed as either
“inaudible” or “no verbal response,” defendant had actually responded
affirmatively to the court’s questions, indicating that he understood
the court’s questions specifically and the proceedings generally.
Based on the record of the reconstruction hearing and the original
plea proceeding, we now affirm.

Contrary to defendant’s contention, the record establishes that
he knowingly, voluntarily and intelligently waived his right to appeal
and that he had “a full appreciation of the consequences” of that
waiver (People v Seaberg, 74 NY2d 1, 11 [1989]; see generally People v
Lopez, 6 NY3d 248, 256 [2006]). In addition, “defendant’s history of
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mental illness did not invalidate the waiver of the right to appeal
inasmuch as there was no showing that defendant was uninformed,
confused or incompetent when he waived his right to appeal” (People v
Brand, 112 AD3d 1320, 1321 [4th Dept 2013], 1v denied 23 NY3d 961
[2014] [internal quotation marks omitted]). The valid waiver of the
right to appeal forecloses defendant’s challenge to the severity of
the sentence inasmuch as “there [was] a specific sentence promise at
the time of the waiver” (People v Brown, 115 AD3d 1204, 1206 [4th Dept
20141, 1v denied 23 NY3d 1060 [2014] [internal quotation marks
omitted]; see generally Lopez, 6 NY3d at 255).

Defendant further contends that the court erred in failing to
order a competency hearing sua sponte and that defense counsel was
ineffective in failing to request such a hearing. Although those
contentions survive the plea and the valid waiver of the right to
appeal to the extent that they implicate the voluntariness of the plea
(see People v Stoddard, 67 AD3d 1055, 1055 [3d Dept 2009], 1v
denied 14 NY3d 806 [2010]; People v Jermain, 56 AD3d 1165, 1165 [4th
Dept 2008], 1Iv denied 11 NY3d 926 [2009]), and they need not be
preserved for our review (see People v Winebrenner, 96 AD3d 1615,
1615-1616 [4th Dept 2012], 1v denied 19 NY3d 1029 [2012]; but see
People v Chavis, 117 AD3d 1193, 1194 [3d Dept 2014]), we nevertheless
conclude that the contentions lack merit. Generally, “[a] defendant
is presumed competent . . . , and the court is under no obligation to
issue an order of examination . . . unless it has ‘reasonable ground

to believe that the defendant was an incapacitated person’ ”
(People v Morgan, 87 NY2d 878, 880 [1995]). Moreover, “a ‘history of
psychiatric illness does not in itself call into question defendant’s
competence’ to proceed” (People v Carpenter, 13 AD3d 1193, 1194 [4th
Dept 2004], Iv denied 4 NY3d 797 [2005], quoting People v Tortorici,
92 NY2d 757, 765 [1999], cert denied 528 US 834 [1999]).

We conclude, on the record of the reconstruction hearing and the
original plea proceeding, that nothing in the plea proceeding
established that defendant’s mental illness or alleged failure to take
medication related thereto “so stripped [defendant] of orientation or
cognition that he lacked the capacity to plead guilty” (People v
Alexander, 97 NY2d 482, 486 [2002]). He “responded appropriately to
questioning by the court . . . and was ‘unequivocal in assuring the
court that he understood the meaning of the plea proceeding, and the
implications of his decision to accept the plea agreement’ ” (People v
Yoho, 24 AD3d 1247, 1248 [4th Dept 2005]; see People v Hibbard, 148
AD3d 1538, 1539 [4th Dept 2017]). In addition, the court noted in its
decision following the reconstruction hearing that it had held “an
extensive dialog[ue] with [defendant] regarding his mental health
status,” after which the court was assured that defendant understood
the proceedings. Thus, the court did not err in failing sua sponte to
conduct a competency hearing, and defense counsel was not ineffective
in failing to request a competency hearing (see People v Jorge N.T.,
70 AD3d 1456, 1457 [4th Dept 2010], 1v denied 14 NY3d 889 [2010]).

Although defendant’s contention that the waiver of indictment was
jurisdictionally defective because it was not voluntarily,
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intelligently or knowingly entered and the written waiver was not
signed in open court is not precluded by the valid waiver of the right
to appeal and does not require preservation (see People v Waid, 26
AD3d 734, 734-735 [4th Dept 2006], 1v denied 6 NY3d 839 [2006]), we
nevertheless conclude that the contention lacks merit. The record
establishes that defendant “entered a valid waiver of indictment, and
freely and voluntarily consented to be prosecuted by way of a superior
court information” (People v Lugg, 108 AD3d 1074, 1074 [4th Dept
2013]; see CPL 195.10), and following the reconstruction hearing the
court Y ‘expressly found that defendant had executed the waiver in
open court,’ ” as required by CPL 195.20 (People v Myers, 145 AD3d
1596, 1597 [4th Dept 2016], 1v granted 29 NY3d 1093 [2017]).

Finally, defendant contends that his plea was not knowingly,
voluntarily or intelligently entered due to his history of mental
illness. Although that contention survives the valid waiver of the
right to appeal (see People v Watkins, 77 AD3d 1403, 1403 [4th Dept
20101, 1v denied 15 NY3d 956 [2010]), that contention is not preserved
for our review (see People v Williams, 124 AD3d 1285, 1285 [4th Dept
20151, 1v denied 25 NY3d 1078 [2015]; Carpenter, 13 AD3d at 1194), and
this case does not fall within the rare exception to the preservation
requirement set forth in People v Lopez (71 NY2d 662, 666 [1988]). In
any event, the record of the reconstruction hearing and the original
plea proceeding establishes that the plea was knowingly, voluntarily
and intelligently entered (see People v Finch, 96 AD3d 1485, 1486 [4th
Dept 2012]; Watkins, 77 AD3d at 1403-1404).

Mark W. Bennett

Entered: June 8, 2018
Clerk of the Court
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Appeal from a judgment of the Genesee County Court (M chael F
Pietruszka, A J.), rendered July 8, 2016. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of a
control |l ed substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of crimnal possession of a controlled
substance in the third degree (Penal Law 8§ 220.16 [1]). Contrary to
defendant’ s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256 [2006]), and that valid
wai ver forecl oses any chal |l enge by defendant to the severity of the
sentence (see id. at 255; see generally People v Lococo, 92 Ny2d 825,
827 [1998]; People v Hi dalgo, 91 Ny2d 733, 737 [1998]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered February 23, 2017. The order denied
plaintiff’s nmotion for partial summary judgnment and granted
defendants’ cross notion for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the counterclaimand as nodified the order is affirned
wi t hout costs.

Menmorandum  Plaintiff commenced this action for |egal
mal practice alleging that defendants acted negligently while
representing it in an action involving a construction dispute. W
previously affirnmed the order and judgnent granting the notion of the
defendant in the underlying action for summary judgnment di sm ssing the
conplaint (Accadia Site Contr., Inc. v Erie County Water Auth., 115
AD3d 1351, 1351-1353 [4th Dept 2014]). Contrary to plaintiff’s
contentions, we conclude that Suprene Court properly granted
def endants’ cross notion for summary judgment seeking dismssal of the
conpl aint herein. Defendants established that they did not fail to
exerci se the appropriate degree of care, skill, and diligence in
representing plaintiff, and that any breach of their duty could not
have been a proxi mate cause of plaintiff’s damages, and plaintiff
failed to raise a triable issue of fact to defeat the cross notion
(see Chanberl ain, D Amanda, Oppenheiner & Geenfield, LLP v WIson,
136 AD3d 1326, 1327-1328 [4th Dept 2016], |v dism ssed 28 NY3d 942
[ 2016]; see generally Zuckerman v City of New York, 49 Ny2d 557, 562
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[1980]). Defendants concede in their brief that, prior to the

i ssuance of the order on appeal, the parties settled their dispute
over the attorneys’ fees that were the subject of defendants’
counterclaim W therefore nodify the order by granting that part of
plaintiff’s nmotion pursuant to CPLR 3211 seeking dism ssal of the

counterclaim

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Erie County (Mark J.
Gisanti, A J.), entered March 28, 2017. The order, insofar as
appeal ed from denied that part of the notion of defendant Mobile
Mountain, Inc., seeking sunmary judgnment di sm ssing the conplaint
agai nst it.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeki ng damages for
injuries he sustained when he fell froman artificial rock clinbing
wal | anmusenment attraction owned and operated by Mbile Muntain, Inc.
(defendant) at the Eden Corn Festival. Insofar as relevant to this
appeal , defendant noved for summary judgnment dism ssing the conpl aint
against it on the grounds that the action is barred by the doctrine of
assunption of the risk and, in the alternative, that it |acked
constructive notice of any alleged defective condition causing the
accident and injuries. Suprene Court denied that part of the notion,
and we affirm

The clinmbing wall anusenent attraction included a safety harness
worn by the patron and a belay cable systemthat attached to the
harness by use of a carabiner. There is no dispute that the carabiner
detached fromthe safety harness worn by plaintiff, and that plaintiff
fell approxinmately 18 feet to the ground bel ow

The doctrine of assunption of the risk operates “as a defense to
tort recovery in cases involving certain types of athletic or
recreational activities” (Custodi v Town of Amherst, 20 NY3d 83, 87
[ 2012]). A person who engages in such an activity “consents to those
commonl y appreciated risks which are inherent in and arise out of the
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nature of the sport generally and flow from such participation”
(Morgan v State of New York, 90 NY2d 471, 484 [1997]). However,
“participants are not deened to have assuned risks resulting fromthe
reckl ess or intentional conduct of others, or risks that are conceal ed
or unreasonably enhanced” (Custodi, 20 NY3d at 88). Here, we concl ude
that the court properly denied that part of defendant’s notion based
on assunption of the risk inasnmuch as it failed to neet its initia
burden of establishing that the risk of falling fromthe clinbing wall
is arisk inherent in the use and enjoynent thereof (see generally

Al varez v Prospect Hosp., 68 NY2d 320, 324 [1986]).

Def endant further contends that the court erred in denying that
part of its notion based on |l ack of constructive notice of any alleged
defective condition in the carabiner or the clinbing wall. W reject
that contention. Defendant casts the all eged defective condition as a
dangerous condition on the property giving rise to premses liability
(see generally Gordon v Anerican Miuseum of Natural H story, 67 Ny2d
836, 837-838 [1986]), and it thereafter attenpts to establish its |ack
of liability based upon its lack of constructive notice of that
condition (see generally Depczynski v Merm gas, 149 AD3d 1511, 1511-
1512 [4th Dept 2017]). Even assum ng, arguendo, that the alleged
defective condition constitutes a “dangerous condition on property”
(difford v Wodl awn Volunteer Fire Co., Inc., 31 AD3d 1102, 1103 [4th
Dept 2006] [internal quotation marks omitted]), we concl ude that
defendant failed to establish either its own |evel of |egal interest
in the premises or its rights and obligations associated therew th.
| ndeed, the record is devoid of evidence regardi ng who owned the rea
property where the festival was held. Further, although defendant’s
president testified at his deposition that defendant had a “contract”
to operate the clinmbing wall at the festival, defendant failed to
submit a copy of that contract or to otherw se establish the terns of
or the identity of any other party to the alleged contract. W
t herefore conclude that defendant failed to neet its burden on that
part of its notion based on premses liability (see generally Al varez,
68 Ny2d at 324).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Gegory R Glbert, J.), entered February 14, 2017. The order, anong
ot her things, granted plaintiff’'s notion for partial summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
wi t hout costs.

Menorandum Plaintiff contracted to purchase a building in the
City of Syracuse from defendant, a not-for-profit religious
corporation. Defendant then filed the requisite petition for
perm ssion to sell the building (see Not-for-Profit Corporation Law
8 511; Religious Corporations Law 8 12). Defendant subsequently
refused to close the transaction, and plaintiff commenced this action
for, inter alia, specific performance of the contract. Suprene Court
thereafter issued a single order which, inter alia, granted
plaintiff’s nmotion for partial summary judgnment on its cause of action
for specific performance, denied defendant’s cross notion for partia
summary judgnent di sm ssing that cause of action, and granted
defendant’s petition for perm ssion to sell (hereafter, first order).

Def endant then appealed fromthe first order and noved in Suprene
Court to stay the closing pending the disposition of the appeal (see
generally CPLR 5519 [a] [6]). The court granted defendant’s notion to
stay the closing pending appeal, conditioned on the posting of a bond
(hereafter, second order). Defendant did not post the bond, however,
and the stay | apsed accordingly. After the stay |apsed, the
transaction closed and title passed to plaintiff. W note that
def endant did not appeal fromthe second order and chall enge the bond
requi renent or the anount thereof.

G ven the above described circunstances, we dism ss defendant’s
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appeal fromthe first order. Plaintiff’s cause of action for specific
performance i s now noot because the transaction has cl osed and
defendant failed either to post the required bond or to appeal from
t he second order (see Currier v First Transcapital Corp., 190 AD2d
507, 507-508 [1lst Dept 1993]; see generally Matter of Drei kausen v
Zoning Bd. of Appeals of City of Long Beach, 98 Ny2d 165, 171-174
[2002]). In addition, although defendant purports to challenge the
granting of its petition for permssion to sell, we note that
defendant is not aggrieved thereby (see Parochial Bus Sys. v Board of
Educ. of City of N Y., 60 Ny2d 539, 544 [1983]; see generally CPLR
5511).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order and judgnment (one paper) of the Suprene
Court, Cattaraugus County (M chael L. Nenno, A J.), entered Decenber
29, 2016. The order and judgnent, anong other things, granted in part
the notion of plaintiff R& Electronics, Inc. for partial summary
j udgment .

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously nodified on the | aw by denying the notion inits
entirety and as nodified the order and judgnent is affirnmed w thout
costs.

Menorandum I nterpl eader plaintiff, Cattaraugus County Bank
(Bank), commenced this interpleader action to determ ne whether funds
deposited into the bank account of interpleader defendant, NYP Ag
Services Co., Inc. (NYP Ag), should be used to satisfy a judgment
obtained by plaintiff, R& Electronics, Inc. (R&), agai nst defendant,
NYP Managenent, Co., Inc. (NYP Managenent). R&D |oaned noney to NYP
Managenent, an ani mal feed business, in August 2010. In January 2013,
R&D filed a sumons and notice of notion for summary judgnent in lieu
of conpl ai nt agai nst NYP Managenment. NYP Managenent failed to appear,
the notion was granted, and a judgnent in the anmount of approximtely
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$290, 000 was entered in favor of R&D agai nst NYP Managenment in May
2013. R&D served a “restraining notice with information subpoena” on
t he Bank. On June 6, 2013, Dwayne G er, the operations manager of NYP
Managenent, started a new conpany, NYP Ag. G er, the President and
sol e sharehol der of NYP Ag, continued the animal feed business that
NYP Managenent had run, but there was never any asset purchase
agreenent between the two corporations. G er opened an account at the
Bank in the name of NYP Ag and nade various deposits. In early

Sept enber 2014, the Bank reviewed NYP Ag’s account and determ ned that
many checks made payabl e to NYP Managenent were deposited into NYP
Ag’s account. The Bank placed a hold on the account, which had a

bal ance of $63, 000.18, and commenced this interpl eader action against
NYP Ag. W note that, although the Bank named only one cl ai mant
instead of the required two (see CPLR 1006 [a]), judgnent creditor

R&D, the unnaned claimant, filed an answer to the interpleader

conpl aint and sought judgnent agai nst the Bank and NYP Ag.

R&D noved for summary judgnent in the interpl eader action
requesting that Suprenme Court apply the noney at issue in partia
satisfaction of R& s judgnent and seeking a determ nation that,
pursuant to the de facto nerger doctrine, any and all assets of NYP Ag
shoul d be used to satisfy the judgnent agai nst NYP Management. NYP Ag
cross-nmoved to conpel the deposition of R&D' s President or, in the
alternative, for summary judgnment determ ning that the noney at issue
bel onged to NYP Ag. The court granted the notion in part by ordering
the Bank to pay the noney at issue to R&D, denied the renmi nder of the
notion, and denied the cross notion. NYP Ag now appeal s.

Initially, NYP Ag does not challenge the court’s denial of that
part of its cross notion to conpel the deposition of R&D s President,
and thus it has abandoned any contention with respect to that part of
its cross nmotion (see Ciesinski v Town of Aurora, 202 AD2d 984, 984
[4th Dept 1994]). We agree with NYP Ag that the court erred in
granting the notion in part, and we therefore nodify the order and
j udgnent accordingly. “In general, a corporation that acquires
anot her corporation’s assets is not liable for its predecessor’s
contract liabilities” (Eastern Concrete Materials, Inc./NYC Concrete
Materials v DeRosa Tennis Contrs., Inc., 139 AD3d 510, 512 [1st Dept
2016]; see Schumacher v Richards Shear Co., 59 Ny2d 239, 244-245
[1983]; Hamilton Equity G oup, LLC v Juan E. Irene, PLLC, 101 AD3d
1703, 1704-1705 [4th Dept 2012]). There are four exceptions to this
general rule. A corporation may be held liable if: “(1) it expressly
or inpliedly assuned the predecessor’s [contract] liability, (2) there
was a consolidation or merger of seller and purchaser, (3) the
pur chasi ng corporation was a nere continuation of the selling
corporation, or (4) the transaction is entered into fraudulently to
escape such obligations” (Schumacher, 59 NY2d at 245; see Meadows v
Anst ed | ndus., 305 AD2d 1053, 1054 [4th Dept 2003]). The second and
third exceptions are “based on the concept that a successor that
effectively takes over a conpany in its entirety should carry the
predecessor’s liabilities as a concomtant to the benefits it derives
fromthe good will purchased” (G ant-Howard Assoc. v Ceneral
Housewares Corp., 63 Ny2d 291, 296 [1984]; see Sinpson v Ithaca Gun
Co. LLC, 50 AD3d 1475, 1476 [4th Dept 2008], Iv denied 11 NY3d 709
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[2008]) .

In moving for summary judgnent, R&D relied on the second
exception, i.e., the de facto nerger doctrine. “Traditionally, courts
have consi dered several factors in determ ning whether a de facto
merger has occurred: (1) continuity of ownership; (2) a cessation of
ordi nary business and di ssolution of the predecessor as soon as
practically and |l egally possible; (3) assunption by the successor of
the liabilities ordinarily necessary for the uninterrupted
continuation of the business of the predecessor; and (4) a continuity
of managenent, personnel, physical |ocation, assets, and genera
busi ness operation” (Sweatland v Park Corp., 181 AD2d 243, 245-246
[4th Dept 1992]; see lvory Dev., LLC v Roe, 135 AD3d 1216, 1223 [3d
Dept 2016]; Washington Mut. Bank, F.A. v SIB Mge. Corp., 21 AD3d 953,
954 [2d Dept 2005]).

In support of its notion, R&D submtted the deposition testinony
of Ger, who testified that he withdrew t he bal ance (approxi nately
$90, 000) in NYP Managenent’s accounts at the Bank in early June 2013.
He testified that NYP Ag assumed approxi mately $400,000 in liabilities
t hat NYP Managenment owed to vendors and satisfied those liabilities.
G er explained that NYP Ag assuned those liabilities so that the
vendors woul d supply product to NYP Ag, and NYP Ag in turn could
deliver product to its customers. Ger testified that any accounts
recei vabl e of NYP Managenent that were collected by NYP Ag were used
to satisfy the vendor liabilities. Ger’s deposition testinony also
established that the managenent and enpl oyees were the same for both
corporations; NYP Ag operated out of the sane |ocations that NYP
Managenent had operated; NYP Ag used the sane vehicles that NYP
Managenent had used; NYP Ag used the sane post office box, cell phone
service, internet service, and electric service that NYP Managenent
had used; and the vendors and custonmers of both corporations were the
same. R&D, however, failed to establish that there was continuity of
ownership between the two corporations. |In fact, in opposition to the
notion, NYP Ag established that there was no continuity of ownership.
NYP Ag submtted the affidavit of Ger, who averred that NYP
Managenent was owned by Susan Coppi ngs, whereas NYP Ag is owned by
Ger. The two corporations do not share the sane officers, directors,
or shareholders. Ger was a |long-term enpl oyee of NYP Managenent who
appeared essentially to run the business, but he did not have any
ownership interest therein.

In Sweatl| and, we explained that “[p]Jublic policy considerations
dictate that, at least in the context of tort liability, courts have
flexibility in determ ning whether a transaction constitutes a de
facto nerger. Wile factors such as sharehol der and managenent
continuity will be evidence that a de facto nmerger has occurred . .

. , those factors al one should not be determ native” (Sweatland, 181
AD2d at 246 [enphasis added]; see Lippens v Wnkler Backereitechnik
GrbH [ appeal No. 2], 138 AD3d 1507, 1509-1510 [4th Dept 2016]).
However, courts have held that, “in non-tort actions, ‘continuity of
ownership is the essence of a merger’ ” (Washington Mut. Bank, F.A.,
21 AD3d at 954 [enphasis added]), and is a necessary predicate to
finding a de facto nerger (see Anbac Assur. Corp. v Countryw de Hone
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Loans, Inc., 150 AD3d 490, 490-491 [1st Dept 2017]; Matter of TBA

G obal, LLC v Fidus Partners, LLC, 132 AD3d 195, 209 [1st Dept 2015]).
Here, inasmuch as R&D failed to establish continuity of ownership, it
failed to establish that there was a de facto nerger between the two
corporations (see Eastern Concrete Materials, Inc./NYC Concrete
Material s, 139 AD3d at 513).

W reject the contention of NYP Ag that the court erred in

denying that part of its cross notion seeking summary judgnent. In
support of its cross notion, NYP Ag failed to establish as a matter of
law that the third exception, i.e., the nere continuation of the

selling corporation, did not apply and that NYP Ag is therefore not
liable for R&D s judgnent agai nst NYP Managenent (see generally
Schumacher, 59 NY2d at 245; Wass v County of Nassau, 153 AD3d 887, 888
[ 2d Dept 2017]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Monroe County (Joan S.
Kohout, J.), entered Cctober 19, 2016 in a proceeding pursuant to
Fam |y Court Act article 4. The order, anong other things, granted in
part the objections of respondent to an order of the Support
Magi strat e.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by denying that part of respondent’s
third objection contained in the second bullet point, reinstating the
violation petition filed on Novenber 25, 2015, and reinstating the
order of disposition of the Support Magistrate entered August 23, 2016
insofar as it determned that respondent violated his obligation to
contribute to the daughter’s coll ege expenses, and as nodified the
order is affirmed without costs, and the matter is remtted to Famly
Court, Monroe County, for further proceedings in accordance with the
foll ow ng nenorandum These appeals arise fromlitigation concerning
several violation petitions that petitioner nother filed alleging that
respondent father violated certain terns of the parties’ separation
agreenent, which was incorporated but not nmerged into their judgnent
of divorce. That agreenent provided, inter alia, that the parties
woul d contribute to their children’s college education and woul d
consult each other and their children concerning the college selection
process. The nother filed a prior petition seeking to nodify the
judgnment of divorce with respect to the father’s contribution to the
col | ege expenses of the parties’ daughter. |In a prior order, the
Support Magi strate granted that petition and ordered, inter alia, that
the father pay 47% of his daughter’s coll ege expenses. The prior
order, however, did not specify a maxi num dol |l ar anmount for those
expenses because the parties failed to establish the anbunt of tuition
at SUNY Ceneseo, which they had set as the cap for the anount of
tuition expenses. After the father filed objections to the prior
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order, Famly Court, in an order from which no appeal was taken
granted the objections in part but denied the objection to that part
of the prior order directing himto contribute to his daughter’s
col | ege expenses.

Wi | e those proceedi ngs were pending, the nother filed a
violation petition alleging that the father violated the separation
agreenent by failing to contribute to their daughter’s coll ege
expenses. In an order of disposition entered August 23, 2016 (2016
order), the Support Magistrate concluded, inter alia, that the father
vi ol ated the separation agreenent by failing to nake those
contributions and both parties filed objections to that order. 1In
appeal No. 1, the nother appeals froman order that, insofar as
rel evant here, denied her objections, granted the father’s objections
in part, vacated the 2016 order, and dism ssed the nother’s violation
petition. Specifically, the court sustained the second bullet point
of the father’s third objection, wherein he asserted that his
obligation to contribute to his daughter’s coll ege expenses was not
triggered because the nother violated the separation agreenent by
failing to consult with himregarding the college sel ection process.
The court therefore denied the nother’s objections to the 2016 order
as nmoot. In appeal No. 2, the nother appeals froman order settling
the record in appeal No. 1.

Initially, we reject the nother’s contention in appeal No. 2 that
the court erred in excluding certain docunents fromthe record in
appeal No. 1, including the nother’s nodification petition and the
transcript fromthe hearing on that petition. “The court properly
excl uded the disputed itens fromthe original record on appeal [in
appeal No. 1] because those itens either related to a [prior] order
not appealed by [either party] . . . or were not considered by the
court in rendering judgnent” (Balch v Balch [appeal No. 2], 193 AD2d
1080, 1080 [4th Dept 1993]; see generally Paul v Cooper [appeal No.
2], 100 AD3d 1550, 1551 [4th Dept 2012], |v denied 21 NY3d 855
[2013]). W therefore affirmthe order in appeal No. 2.

We agree, however, with the nother in appeal No. 1 that the court
erred in sustaining the father’s objection to the determnation in the
2016 order that he violated the separation agreenent by failing to
contribute to his daughter’s educational costs. The father’s

“specific commtnent to pay for . . . tuition expenses during the four
years follow ng graduation fromhigh school . . . controls over the
nore general list of termnation events, which” includes the parties’

agreenment to consult with each other and the children with respect to
t he daughter’s choice of college (Hejna v Reilly, 88 AD3d 1119, 1121
[ 3d Dept 2011]; see generally Warshof v Rochester Community Sav. Bank
[ appeal No. 2], 286 AD2d 920, 921-922 [4th Dept 2001]).

Furthernore, although “[p]Jursuant to Famly Court Act § 439 (e),
Fam |y Court nmay make its own findings, and here there was . . . [4Q]
record upon which the court could make its own findings of fact
., i.e., the transcript of the hearing conducted by the Support
Magi strate” (Matter of Baker v Rose, 23 AD3d 1112, 1113 [4th Dept
2005] [internal quotation marks omtted]), we agree wth the nother
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that the evidence in the record does not support the court’s
conclusion that the father’s agreenent to contribute to his daughter’s
col | ege expenses was conditioned on him being consulted regardi ng her
choice of college. To the contrary, the parties’ separation agreenent
did not require that they agree upon a choice of college (cf. Derna v
D erna, 11 AD3d 426, 426 [2d Dept 2004]), nor did it condition either
party’s duty to contribute to coll ege expenses upon such consultation.
In addition, the Support Magi strate noted during argument concerning
the 2016 order that the court had previously determ ned that the

father was “obligated to pay a percentage of college expenses.” In
response, the father’s attorney conceded that issue, stating “we agree
with that, that he does have that obligation.” Thus, the court’s

determ nation to the contrary is not supported by the record. W
therefore nodify the order by denying that part of the father’s third
obj ection contained in the second bullet point, reinstating the
violation petition, and reinstating the 2016 order insofar as it
determ ned that the father violated his obligation to contribute to

t he daughter’s col |l ege expenses, and we remt the matter to Famly
Court for consideration of the parties’ objections to the calculation
and anount of those expenses, which the court did not consider.

We have considered the nother’s remmining contentions in appea
No. 1 and conclude that they lack nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Fam |y Court, Monroe County (Joan S.
Kohout, J.), entered August 7, 2017 in a proceeding pursuant to Famly
Court Act article 4. The order settled the record for an appeal from
an order entered Cctober 19, 2016.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Same nmenorandum as in Matter of \Weeler v Wieeler ([appeal No. 1]
—AD3d —[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Famly Court, Onondaga County
(M chael L. Hanuszczak, J.), entered June 7, 2016 in a proceeding
pursuant to Famly Court Act article 10. The order, anong other
t hi ngs, adj udged that respondent Sean P. had negl ected the subject
chi | d.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Family Court Act
article 10, respondent father appeals froman order determ ning that
he derivatively neglected his newborn son. Famly Court’s
determ nation was based on, inter alia, the father’s sexual abuse of a
child, which resulted in an abuse adjudication. On a prior appeal, we
affirmed the order determ ning that respondent nother neglected the
subject child herein (Matter of Sean P. [Brandy P.], 156 AD3d 1339
[4th Dept 2017]).

Contrary to the father’s contention, the finding of derivative
negl ect is supported by a preponderance of the evidence in the record
(see Famly C Act 8§ 1046 [b] [i]; N cholson v Scoppetta, 3 Ny3d 357,
368, 371 [2004]; Matter of Makayla L.P. [David S.], 92 AD3d 1248,

1249- 1250 [4th Dept 2012], |v dism ssed 19 Ny3d 886 [2012]). Although
evi dence of abuse or neglect of one child does not, standing al one,
establish a prima facie case of derivative negl ect against a parent,
“Ia] finding of derivative neglect may be nmade where the evidence with
respect to the child found to be abused or negl ected ‘denonstrates
such an inpaired | evel of parental judgnment as to create a substantia
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risk of harmfor any child in [the parent’s] care’ ” (Matter of Jovon
J., 51 AD3d 1395, 1396 [4th Dept 2008]; see 8§ 1046 [a] [i]). “In

order ‘[t]o sustain a finding of derivative neglect, the prior finding
nmust be so proximate in tinme to the derivative proceeding so as to
enabl e the factfinder to reasonably conclude that the condition stil
exists’ 7 (Matter of Dana T. [Anna D.], 71 AD3d 1376, 1376 [4th Dept

2010]); however, “ ‘there is no bright-line, tenporal rule beyond
which we will not consider older child protective determ nations’ ”
(Matter of Ilonni I. [Benjamn K], 119 AD3d 997, 998 [ 3d Dept 2014],

| v denied 24 Ny3d 914 [2015]). In the instant case, “there is no
reason to believe that the father’s proclivity for sexually abus[e] .
has changed, nor is there any indication the father has addressed
the issues that led to the prior adjudication of . . . his sexua
abuse of [the] child[ ]” (Matter of Ahmad H., 46 AD3d 1357, 1357-1358
[4th Dept 2007], Iv denied 12 Ny3d 715 [2009]). W therefore see no
reason to disturb the court’s finding of neglect (see Makayla L.P., 92
AD3d at 1249). Inasnuch as petitioner nade out a prim facie case of
derivative neglect, we reject the father’s further contention that the
court erred in denying his notion to dismss at the close of
petitioner’s case (see Matter of Mary R F. [Angela |I.], 144 AD3d 1493,
1493 [4th Dept 2016], |v denied 28 NY3d 915 [2017]).

Finally, we reject the father’s contention that he was deni ed
ef fective assistance of counsel. “The record, viewed in its totality,
establishes that the father received nmeani ngful representation”
(Matter of Heffner v Jaskow ak, 132 AD3d 1418, 1418 [4th Dept 2015];
see Matter of Deon M [Vernon B.], 155 AD3d 1586, 1586-1587 [4th Dept
2017], v denied 30 NY3d 910 [2018]; cf. Matter of Martin v Martin, 46
AD3d 1243, 1246-1247 [3d Dept 2007]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Steuben County
(Kristin F. Splain, R), entered Novenmber 15, 2016. The order, inter
alia, equitably distributed the marital assets of the parties.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
W t hout costs (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N. A. v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see also CPLR 5501 [a] [1]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Suprene Court, Steuben County
(Marianne Furfure, A J.), entered January 19, 2017. The judgnent,
inter alia, distributed the marital assets of the parties.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by reducing the value of the life
i nsurance policy that defendant is required to obtain with plaintiff
as the sole beneficiary from $600, 000 to $25,000 and directing
defendant to maintain that policy until plaintiff has received her
share of defendant’s deferred conpensation benefits w thout penalty
and as nodified the judgnent is affirmed w thout costs.

Menorandum I n appeal No. 2, defendant appeals from a judgnent
of divorce that, inter alia, distributed marital property and directed
defendant to purchase life insurance in the anmount of $600, 000 with
plaintiff as the sole beneficiary. |In appeal No. 3, defendant appeals
froman order awarding plaintiff attorney’ s fees.

In appeal No. 2, we reject defendant’s contention that Suprene
Court erred in distributing the marital property. “It is well settled
that [e]lquitable distribution presents issues of fact to be resolved
by the trial court, and its judgnment should be uphel d absent an abuse
of discretion” (Wagner v Wagner, 136 AD3d 1335, 1336 [4th Dept 2016]
[internal quotation marks omtted]; see McPheeters v MPheeters, 284
AD2d 968, 969 [4th Dept 2001]). Here, the court did not abuse its
di scretion by failing to credit defendant’s trial testinony with
respect to equitable distribution of marital property inasnuch as
defendant admtted that he hid significant assets during his prior
di vorce and bankruptcy proceedi ngs, and that he violated the automatic
order in effect during the pendency of the instant action by taking
di stributions fromhis deferred conpensation plan, purchasing
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property, and renoving plaintiff fromhis health insurance plan after
t he comencenent of the divorce. Wth respect to defendant’s
contention that certain funds were separate property, we concl ude that
he “failed to trace the source of the funds . . . with sufficient
particularity to rebut the presunption that they were marital
property” (Scully v Scully, 104 AD3d 1137, 1138 [4th Dept 2013]
[internal quotation marks omtted]).

W agree with defendant, however, that the court abused its
di scretion in ordering himto purchase a life insurance policy in the
amount of $600,000 with plaintiff as the sole beneficiary. Inasmuch
as the purpose of ordering a party to obtain |ife insurance is “to
ensure that the spouse or children will receive the econom c support
for paynments that woul d have been due had the payor spouse survived”
(Mayer v Mayer, 142 AD3d 691, 696 [2d Dept 2016], |v dism ssed 28 Ny3d
1100 [2016], |v denied 29 NYy3d 918 [ 2017]), we conclude that the
anount of insurance that was ordered is excessive. W therefore
nodi fy the judgnment in appeal No. 2 by reducing the value of the life
i nsurance policy that defendant is required to obtain with plaintiff
as the sole beneficiary from $600, 000 to $25,000, and by directing
t hat defendant maintain that policy until plaintiff has received her
share of defendant’s deferred conpensation benefits w thout penalty
(see generally Donmestic Relations Law 8 236 [B] [8] [a]).

Finally, in appeal No. 3, we reject defendant’s challenge to the
award of attorney’'s fees to plaintiff. Inasnuch as defendant’s
viol ations of the automatic order that was in effect during the
pendency of the action “resulted in protracted litigation”
(McPheeters, 284 AD2d at 968), we conclude that the court did not
abuse its discretion in awarding plaintiff attorney’'s fees for
expenses incurred as a result of defendant’s violations of that order.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from an order of the Suprenme Court, Steuben County
(Marianne Furfure, A J.), entered February 15, 2017. The order
directed defendant to pay $4,664.00 to plaintiff as and for attorney’s
f ees.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Sanme nmenorandum as in Paige v Paige ([appeal No. 2] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered April 13, 2015. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of burglary in the second degree
(Penal Law 8 140.25 [2]). Defendant was sentenced by County Court as
a persistent violent felony offender (8 70.08 [3] [b]). [In appeal No.
2, defendant appeals froma subsequent order that summarily denied his
notion pursuant to CPL 440.10 seeking to vacate a judgment convicting
hi m upon his plea of guilty of sexual abuse in the first degree
(8 130.65 [1]). That judgnment was considered by the court in
establishing defendant’s status as a persistent violent felony
of f ender.

In the early norning hours of Cctober 13, 2013, defendant entered
the apartnent that the conplai nant shared wth her boyfriend and
awakened her by touching her vagina. Earlier that evening, defendant
had been drinking at a party in the backyard outside the apartnent,
where he engaged the conplainant in a sexually charged conversation.
When the party dissipated, defendant acconpani ed the boyfriend and
others to a bar in a neighboring town, where they continued drinking.
At some point, defendant left the bar by hinself and wal ked back to
t he apartnment, where the conpl ai nant was sl eeping alone. After
def endant touched her vagi na, the conpl ai nant expressed her
di sapproval, fled fromthe apartnent, and attenpted to contact her
boyfriend s cell phone while standing outside in the cold. Meanwhile,
defendant fell asleep on the couch. The boyfriend eventually returned
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fromthe bar, awakened defendant, and called the police. Defendant
apol ogi zed and fled before the police arrived. Thereafter, he was
i ndi cted on, and convicted of, one count of burglary in the second
degree, resulting in the judgnent in appeal No. 1.

Def endant contends in appeal No. 1 that the court’s Sandoval
conprom se was an abuse of discretion. The court limted cross-
exam nation wth respect to defendant’s prior conviction of sexua
abuse in the first degree to the fact of conviction only, but it
permtted cross-exam nation about the facts and circunstances of,
inter alia, his prior conviction of mansl aughter in the first degree.
Contrary to the People’'s assertion, defendant preserved his contention
for our reviewin part. Before trial, he requested that the court
limt cross-examnation with respect to the mansl aughter conviction to
the fact of conviction only on the grounds that it was nore than 20
years old and that the underlying facts were unduly prejudicial to
him The court rejected that argunment in nmaking its ultinate Sandoval
ruling, and defendant objected to that ruling, thus preserving that
part of his contention for our review (cf. People v Taylor, 148 AD3d
1607, 1608 [4th Dept 2017]; People v Kelly, 134 AD3d 1571, 1572 [4th
Dept 2015], |v denied 27 NY3d 1070 [2016]). Defendant otherw se
failed to preserve his contention for our review (see CPL 470.05 [2];
see generally People v Jackson, 29 NY3d 18, 23 [2017]). In any event,
the contention lacks nerit. “[T]he court’s Sandoval conprom se, in
which it limted questioning on defendant’s prior conviction[] for
[ sexual abuse] to whether [he] had been convicted of a felony . . . ,
‘reflects a proper exercise of the court’s discretion” ” (People v
Stevens, 109 AD3d 1204, 1205 [4th Dept 2013], |v denied 23 Ny3d 1043
[ 2014] ; see People v Butler, 140 AD3d 1610, 1613 [4th Dept 2016], |v
deni ed 28 NY3d 969 [2016]). Additionally, the court did not abuse its
discretion in “permtting specific questioning as to defendant’s
[ mansl aughter] conviction[], even though [it was] renpte in tinme”
(Stevens, 109 AD3d at 1205).

Def endant further contends that the conviction is not based on
| egal ly sufficient evidence. Mre particularly, he contends that the
evidence is legally insufficient to establish that he know ngly
entered or remained unlawfully in the apartnment and, further, to
establish that he entered the apartnment with the intent to commt the
crime of sexual abuse in the third degree (Penal Law § 130.55), i.e.,
the crime underlying the burglary charge. As a prelimnary matter,
with respect to his know edge of the | awful ness of the entry,
defendant failed to preserve his contention for our review inasnmuch as
his nmotion for a trial order of dism ssal was not “ ‘specifically
directed” ” at the alleged error (People v Gray, 86 Ny2d 10, 19
[ 1995]; see People v Wrmack, 151 AD3d 1852, 1853 [4th Dept 2017], Iv
deni ed 29 Ny3d 1135 [2017]). |In any event, we conclude that it |acks
nmerit. Wth respect to intent, we note that the jury may infer a
defendant’s intent to commt a crine fromthe circunstances of the
entry and the defendant’s actions when confronted (see People v
Pendarvi s, 143 AD3d 1275, 1275 [4th Dept 2016], |v denied 28 Ny3d 1149
[ 2017] ; People v Sterina, 108 AD3d 1088, 1090 [4th Dept 2013]). Here,
the jury could infer fromthe circunstances of the entry that
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def endant unlawfully entered the apartnent with the intent to commt
the crinme of sexual abuse in the third degree. View ng the evidence
in the light nost favorable to the People, “ ‘there is a valid line of
reasoni ng and perm ssible inferences fromwhich a rational jury could
have found the el enents of the crinme proved beyond a reasonabl e

doubt’ ” (People v Danielson, 9 NY3d 342, 349 [2007]). View ng the
evidence in light of the elements of the crime of burglary in the
second degree as charged to the jury (see id.), we conclude that the
verdict is not against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Def endant contends that he was denied effective assi stance of
counsel because his attorney failed to request that the court charge
the jury as to the |l esser included offense of crimnal trespass in the
second degree (Penal Law 8§ 140.15 [1]). W reject that contention.
““[I]t is incunmbent on defendant to denonstrate the absence of
strategic or other legitinmte explanations’ for counsel’s all eged
shortcom ngs” (People v Benevento, 91 Ny2d 708, 712 [1998]), and we
concl ude that defendant has not net that burden here. “[T]he decision
to request or consent to the subm ssion of a | esser included offense
is often based on strategic considerations, taking into account a
nmyriad of factors, including the strength of the People’s case”
(People v McCGee, 20 NY3d 513, 519 [2013]). “[Where the proof against
a defendant is relatively weak and the charges very serious, a
def endant may elect not to request a |lesser included of fense so that
the jury is forced to choose between conviction of a serious crinme or
an acquittal, with the hope that the jury will be synpathetic to
def endant and unconfortabl e convicting on scant evidence” (id. at
520). Here, the proof against defendant consisted of the conflicting
testi nony of eyew tnesses and, if he obtained an acquittal, he would
have avoi ded a significant period of incarceration. Under those
ci rcunst ances, defense counsel may have nmade a strategi c decision not
to request the charge down. Viewi ng the evidence, the [ aw and the
ci rcunstances of this case, in totality and as of the tine of the
representation, we conclude that defendant recei ved nmeani ngf ul
representation (see generally People v Baldi, 54 Ny2d 137, 147
[ 1981]).

Contrary to defendant’s further contention, the court properly
refused to suppress his pre-Mranda statenents to the police. The
testinmony at the Huntl ey hearing established that defendant was
wal ki ng hone fromthe apartnment along a public road when he was
approached from opposite directions by two Sheriff’s deputies in
patrol vehicles. The deputies stopped their vehicles and approached
def endant on foot. One of the deputies, who had recently spoken to
t he conpl ai nant and her boyfriend, asked defendant for his nane, and
def endant gave a false nane in response. The deputy, who was famliar
wi th defendant, indicated that he knew defendant’s real nane,
wher eupon def endant acknow edged his true identity. Based upon that
testinmony, we conclude that “a reasonable person in defendant’s
position, innocent of any crinme, would not have believed that he or
she was in custody, and thus M randa warnings were not required”’
(Peopl e v Lunderman, 19 AD3d 1067, 1068 [2005], Iv denied 5 NY3d 830
[ 2005] ; see People v Leta, 151 AD3d 1761, 1762 [4th Dept 2017], lv
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deni ed 30 NYy3d 981 [2017]). Additionally, we conclude that the
deputy’ s question was “investigatory rather than accusatory” (Leta,
151 AD3d at 1762).

Def endant failed to preserve for our review his contention that
certain alleged instances of prosecutorial msconduct deprived him of
a fair trial inasmuch as he failed to object to any of them (see
People v Jenes, 132 AD3d 1361, 1363 [4th Dept 2015], |v denied 26 NY3d
1110 [2016]), and we decline to exercise our power to reviewthat
contention as a nmatter of discretion in the interest of justice (see
CPL 470.15 [6] [a]).

Def endant failed to preserve for our review his challenge to
evidentiary rulings concerning the evidence of his consci ousness of
guilt and with respect to the elicitation of certain testinony
regardi ng his post-Mranda statenments (see CPL 470.05 [2]). Defendant
also failed to preserve for our review his contention that the court
shoul d have issued a limting instruction to the jury that certain
testimony could be considered only as evidence of consci ousness of
guilt inasmuch as he failed to request such a limting instruction
(see People v Case, 113 AD3d 872, 873 [2d Dept 2014], Iv denied 23
NY3d 961 [2014]; People v Leitzsey, 173 AD2d 488, 489 [2d Dept 1991],
| v denied 78 Ny2d 969 [1991]). W decline to exercise our power to
revi ew t hose unpreserved contentions as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).

Wth respect to appeal No. 2, defendant contends that the Judge
erred in refusing to recuse hinself from deciding the CPL 440. 10
noti on based on the fact that he presided over the underlying plea
proceedi ng and prosecuted defendant on the prior charge of
mansl aughter. W reject that contention. A Judge is disqualified
fromdeciding a notion in a proceeding in which he had previously been
an attorney (see Judiciary Law 8 14), but the nere fact that a Judge
previ ously prosecuted a defendant on an unrel ated predicate felony
does not require recusal (see People v Forshey, 298 AD2d 962, 963 [4th
Dept 2002], |v denied 99 NY2d 558 [2002], reconsideration denied 100
NY3d 561 [2003]). “Absent a legal disqualification under Judiciary
Law 8 14, a Trial Judge is the sole arbiter of recusal” (People v
Moreno, 70 Ny2d 403, 405 [1987]; see People v Terborg, 156 AD3d 1320,
1321 [4th Dept 2017]). Here, there was no basis for |egal
disqualification, and defendant failed to denonstrate that any all eged
bias or prejudice affected the court’s deternination of the notion
(see Terborg, 156 AD3d at 1321; People v Hazzard, 129 AD3d 1598, 1598
[ 4th Dept 2015], Iv denied 26 NY3d 968 [2015]).

Def endant further contends that the court erred in summarily
denying the CPL 440.10 notion. |In particular, defendant contends that
t he judgnent convicting himof sexual abuse in the first degree nust
be vacated because the court |acked jurisdiction to accept a guilty
plea to a crinme that is not a |l esser included of fense of those that
were charged in the subject indictnent, i.e., rape in the first degree
(Penal Law § 130.35 [1]) and rape in the second degree (8 130.30 [1]).
Even assum ng, arguendo, that the court |acked jurisdiction, we
conclude that defendant is barred fromraising that contention by way
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of a CPL 440.10 notion. Were, as here, “ ‘sufficient facts appear on
the record of the proceedings underlying the judgnent to have
permtted, upon appeal from such judgnment, adequate review of the
defendant’s contentions, the court nmust deny a notion to vacate the
judgnent” (People v Brown, 59 AD3d 1058, 1059 [4th Dept 2009], Iv
denied 12 NY3d 851 [2009], quoting CPL 440.10 [2] [c]). Furthernore,
def endant contends that he was entitled to a hearing on his

all egations that his attorney failed to investigate the case and
coerced himto plead guilty. W conclude, however, that the court was
permtted to deny the notion sunmarily because the materi al

all egations were refuted by defendant’s plea colloquy and were
supported only by defendant’s self-serving affidavit (see CPL 440. 30
[4] [d] [i]; People v Wtkop, 114 AD3d 1242, 1243 [4th Dept 2014], Iv
deni ed 23 Ny3d 1069 [2014]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (CAITLIN M CONNELLY OF
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COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Genesee County Court (Robert C. Noonan, J.), entered April 22,
2015. The order denied defendant’s notion pursuant to CPL 440.10 to
vacate a judgnment convicting him upon his plea of guilty, of sexua
abuse in the first degree.

It is hereby ORDERED that the order so appealed fromis
unani nously affirnmed.

Same nenorandum as in People v Standsbl ack ([appeal No. 1] —AD3d
—[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Ann
Mari e Taddeo, J.), entered June 5, 2017. The order, inter alia,
denied that part of the cross notion of defendant Punpcrete
Corporation for partial summary judgnent with respect to the Labor Law
§ 241 (6) cause of action against it.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the cross notion in its
entirety and dism ssing the Labor Law 8§ 241 (6) cause of action
agai nst defendant Punpcrete Corporation, and as nodified the order is
affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that he sustained during a construction accident on property
owned by defendant Janes Dewald. Plaintiff was injured while guiding
a concrete punp hose that was attached to a truck owned and operat ed
by def endant Punpcrete Corporation (Punpcrete). An obstruction forned
in the punp hose, causing wet concrete to suddenly be ejected fromthe
hose and knocking plaintiff off of the scaffolding upon which he was
standing. At the tinme of the accident, plaintiff was working for the
general contractor, which had hired Punpcrete to supply the concrete

punpi ng equi prent .

In his conplaint, plaintiff asserted causes of action for comon-
| aw negl i gence and viol ations of Labor Law 88 240 (1) and 241 (6).
Plaintiff noved for partial summary judgnent on liability with respect
to the common-I| aw negli gence cause of action against Punpcrete, and
Punpcrete cross-noved for partial summary judgnent dism ssing the
section 240 (1) and 241 (6) causes of action against it. Plaintiff
thereafter stipulated to the dism ssal of the section 240 (1) cause of
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action agai nst Punpcrete, and Suprene Court denied the notion and
cross notion. Punpcrete appeals.

Wth respect to the Labor Law 8§ 241 (6) cause of action against
Punpcrete, we note that, “while under that statute owners and genera
contractors are generally absolutely liable for statutory violations .

, other parties may be liable under th[at] statute[ ] only if they
are acting as the agents of the owner or general contractor by virtue
of the fact that they had been given the authority to supervise and
control the work being perfornmed at the tinme of the injury” (Knab v
Robertson, 155 AD3d 1565, 1565-1566 [4th Dept 2017] [internal
guotation marks omtted]; see Tronbley v DLC Elec., LLC, 134 AD3d
1343, 1343 [3d Dept 2015]; Van Bl erkomv Anerican Painting, LLC 120
AD3d 660, 661 [2d Dept 2014]; Krajnik v Forbes Homes, Inc., 120 AD3d
902, 904 [4th Dept 2014]; Johnson v Ebidenergy, Inc., 60 AD3d 1419,
1421 [4th Dept 2009]). Punpcrete satisfied its initial burden of
establishing as a matter of law that it was not an agent of the owner
or general contractor by submitting deposition testinony from
plaintiff and the Punpcrete punp operator that Punpcrete | acked
authority to supervise or control plaintiff’s work, and plaintiff
failed to raise a triable issue of fact in response (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562 [1980]). W therefore
conclude that the court erred in denying that part of Punpcrete’s
cross nmotion with respect to the Labor Law 8 241 (6) cause of action,
and we nodi fy the order accordingly.

W reject Punpcrete’ s contention, however, that it is entitled to
sumary judgnent dism ssing the conmon-1| aw negli gence cause of action
against it. Although Punpcrete did not seek that relief inits cross
notion, “we may search the record notw thstanding that failure because
th[e] [negligence] cause of action was the subject of plaintiff’s
noti on, which placed the issue before the notion court” (Charter Sch.
for Applied Tech. v Board of Educ. for Gty Sch. Dist. of City of
Buf fal o, 105 AD3d 1460, 1462 [4th Dept 2013]; see generally
Mer cedes-Benz Credit Corp. v Dintino, 198 AD2d 901, 902 [4th Dept
1993]; Bosun’'s Locker v Fireman's Fund Ins. Cos., 147 AD2d 907, 908
[4th Dept 1989]). Neverthel ess, upon searching the record, we
conclude that Punpcrete is not entitled to sunmary judgment di sm ssing
t he negligence cause of action against it because the conflicting
expert opinions with respect to that cause of action create triable
i ssues of fact (see Cook v Peterson, 137 AD3d 1594, 1596 [4th Dept
2016]; Corbett v County of Onondaga, 291 AD2d 886, 887 [4th Dept
2002]) .

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

FREDERI CK L. WLLIAMS, PETI TI ONER PRO SE

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Erie County [Russell P
Buscaglia, A J.], entered Septenber 15, 2017) to review a
determ nation of respondent. The determ nation found after a tier Il
hearing that petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier Il disciplinary
hearing, that he violated various inmate rules. Petitioner contends
t hat substantial evidence does not support the determi nation that he
violated inmate rules 107.11 (7 NYCRR 270.2 [B] [8] [11i]

[ harassnment]), 101.10 (7 NYCRR 270.2 [B] [2] [i] [sex offense]) or
101.20 (7 NYCRR 270.2 [B] [2] [iii] [lewd conduct]). W reject that
contenti on.

The testinony of the correction officers at the hearing and the
m sbehavi or report constitute substantial evidence that petitioner was
guilty of violating the subject inmate rules (see Matter of Foster v
Coughlin, 76 Ny2d 964, 966 [1990]; People ex rel. Vega v Smth, 66
NYy2d 130, 140 [1985]). Petitioner’s testinony in support of his
clainms, i.e., that the reporting correction officer was sexually
harassi ng hi mand wote the m sbehavior report because she was afraid
petitioner would “tell on” her and because she sought to retaliate
agai nst himfor past grievances, nerely presented an issue of
credibility for resolution by the Hearing Oficer (see Foster, 76 Ny2d
at 966).
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Contrary to petitioner’s contention, the record does not support
the conclusion that the Hearing Oficer was biased or that the
determ nation flowed fromthe all eged bias (see Matter of Colon v
Fi scher, 83 AD3d 1500, 1501-1502 [4th Dept 2011]; Matter of Rodriguez
v Herbert, 270 AD2d 889, 890 [4th Dept 2000]). The nere fact that the
Hearing O ficer ruled against petitioner is insufficient to establish
bias (see Matter of Edwards v Fischer, 87 AD3d 1328, 1329 [4th Dept
2011]; Matter of Wade v Coonbe, 241 AD2d 977, 977 [4th Dept 1997]).

Contrary to petitioner’s further contention, we conclude that the
Hearing O ficer properly denied his request to call the Hall Captain
to testify. Inasnuch as the Hall Captain did not w tness the
incident, the Hearing Oficer properly determ ned that his testinony
woul d be irrelevant (see Matter of Cunni nghamv Annucci, 153 AD3d
1491, 1492 [3d Dept 2017]). The Hearing Oficer |ikew se properly
deni ed petitioner’s request for a video depicting a conversation he
had with a correction officer in which the officer allegedly inforned
petitioner that the reporting officer did not report the incident to
him The content of the alleged conversation was not relevant to the
i ssue whet her petitioner violated the subject inmate rules. W
further conclude, contrary to petitioner’s additional contentions,
that the Hearing O ficer properly limted witness testinony to
rel evant questions concerni ng what happened on the date of the
i ncident and properly excused a witness after petitioner becane
argunentative (see Matter of Townes v Goord, 14 AD3d 754, 755 [3d Dept
2005]).

Lastly, we reject petitioner’s contention that the m sbehavi or
report was fatally defective because it was witten a day after the
incident. The applicable regulation does not require that it be
witten the sane day as the incident but, rather, it nust be witten
“as soon as practicable” (7 NYCRR 251-3.1 [a]; see Matter of Ham |ton
v Sel sky, 13 AD3d 844, 846 [3d Dept 2004], |v denied 5 NY3d 704
[ 2005], rearg denied 5 NY3d 850 [2005]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L.
D Amico, J.), rendered Cctober 8, 2015. The judgnment convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of crimnal possession of a weapon in the
second degree (Penal Law § 265.03 [3]), arising fromhis possession of
a gun. We reject defendant’s contention that County Court erred in
refusing to suppress the gun as the fruit of an illegal stop w thout
probabl e cause. The suppression hearing testinony established that
the officers were on regular patrol when they observed a group of
i ndi vi dual s, including defendant, congregated on the |awn of an
abandoned house, drinking al coholic beverages. The officers pulled
over with the intention of issuing citations to the group for
violating the city’ s open container |aw but, before they exited their
vehicles, two of the officers observed defendant toss a handgun over
his shoulder into a vacant lot. At that point, the officers detained
def endant and recovered the weapon, which was deternmined to be a
| oaded handgun. W conclude that, when the officers observed
defendant throw the firearm they acquired probabl e cause, justifying
the stop, forcible detention, and arrest of defendant (see People v
Robi nson, 134 AD3d 1538, 1539 [4th Dept 2015]; see generally People v
McRay, 51 NY2d 594, 602 [1980]; People v De Bour, 40 Ny2d 210, 223
[ 1976]).

Def endant failed to preserve for our review his contention that
the court’s supplenmental instructions to the jury on the charges of
tenporary | awful possession and knowi ng possessi on were m sl eadi ng



- 2- 616
KA 16- 00777

i nasmuch as he failed to object to those instructions (see People v
Lewi s, 150 AD3d 1264, 1265 [2d Dept 2017], |v denied 30 NY3d 951

[ 2017]; People v Whitfield, 72 AD3d 1610, 1610 [4th Dept 2010], Iv
deni ed 15 NY3d 811 [2010]), and we decline to exercise our power to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

We reject defendant’s contention that the evidence is |legally
insufficient to establish that he possessed a | oaded firearm outside
of his home or place of business (see Penal Law 8 265.03 [3]; see
general ly People v Bl eakley, 69 Ny2d 490, 495 [1987]). The evidence
presented at trial established that defendant was arrested on the
front lawn of a honme that was known to be abandoned and, contrary to
defendant’s contention, there is no evidence to support the inference
that it was his honme (see People v Phillips, 109 AD3d 1124, 1124-1125
[ 4th Dept 2013], Iv denied 22 NY3d 1090 [2014]).

W reject defendant’s further contention that the verdict is
agai nst the wei ght of the evidence because he had only tenporary
i nnocent possession of the weapon. Even assum ng, arguendo, that a
different verdict would not have been unreasonabl e, we conclude that
defendant’ s conduct in throwi ng the weapon over his head, rather than
turning it over to the police who were right in front of him was
“utterly at odds with [his] claimof innocent possession . . .
tenporarily and incidentally [resulting] fronf another individua
havi ng just handed hi mthe weapon (People v Hi cks, 110 AD3d 1488, 1488
[4th Dept 2013], Iv denied 22 Ny3d 1156 [2014] [internal quotation
mar ks omtted]; see People v Delesus, 118 AD3d 1340, 1341 [4th Dept
2014], Iv denied 23 Ny3d 1061 [2014]). Thus, view ng the evidence in
light of the elenents of the crinme as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349 [2007]), we conclude that the verdict is
not agai nst the wei ght of the evidence (see generally Bl eakley, 69
NY2d at 495).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered Cctober 10, 2013. The judgnent convi cted
def endant, upon a jury verdict, of assault in the first degree,
crimnal possession of a weapon in the second degree and crim na
possession of a weapon in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by directing that all of the sentences shall run concurrently
and as nodified the judgnent is affirmed.

Menorandum  On appeal from a judgnment convicting him upon a
jury verdict, of assault in the first degree (Penal Law § 120.10 [1]),
crimnal possession of a weapon in the second degree (8 265.03 [3]),
and crimnal possession of a weapon in the third degree (8 265.02
[1] ), defendant contends that the evidence is legally insufficient to
establish his identity as the perpetrator of the assault or his
possession of the firearm By failing to nake a notion to disniss
that was “ ‘specifically directed” ” at those alleged deficiencies in
the proof (People v Gray, 86 Ny2d 10, 19 [1995]), defendant failed to
preserve for our review his challenges to the | egal sufficiency of the
evi dence (see People v Bausano, 122 AD3d 1341, 1341-1342 [4th Dept
2014], lv denied 25 NY3d 1069 [2015]).

We conclude that, when viewed in light of the elenments of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007]), the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495 [1987]). The victim
testified that he saw defendant’s face under the light of a nearby
street |ight when defendant shot him and that defendant was soneone
who he knew from t he nei ghborhood. Further, during the execution of a
search warrant at defendant’s residence about two weeks after the
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victimwas shot, the police found a | oaded .22 caliber sawed-off rifle
under a mattress with mail that was addressed to defendant.

Thereafter, the victimidentified the recovered rifle as the sane
firearmthat defendant used to shoot him The jury had an opportunity
to see and hear the victinms testinony, and “ ‘[g]reat deference is
accorded to the fact-finder’s opportunity to view the w tnesses, hear
the testinony and observe deneanor’ ” (People v Mateo, 2 NY3d 383, 410
[ 2004], cert denied 542 US 946 [2004]; see People v Gay, 105 AD3d
1427, 1428 [4th Dept 2013]).

We reject defendant’s further contention that County Court erred
in denying his notion to sever the assault count fromthe weapons
possession counts. “Two offenses, even though based on different
crimnal transactions, may be joined in the sanme indictnment when
‘[s]uch offenses, or the crimnal transactions underlying them are of
such nature that either proof of the first offense would be materia
and adm ssible as evidence[-]in[-]chief upon a trial of the second, or
proof of the second would be material and adm ssible as evidence in
chief upon a trial of the first’ ” (People v Gadsen, 139 AD2d 925, 925
[4th Dept 1988], quoting CPL 200.20 [2] [Db]). Inasnmuch as the assault
count and the weapons counts charged in the indictnent are joinable
under CPL 200.20 (2) (b), the court |acked discretion to sever them
(see CPL 200.20 [3]; People v Lee, 275 AD2d 995, 997 [4th Dept 2000],
| v deni ed 95 Ny2d 966 [2000]). Thus, the court properly denied
defendant’s pretrial notion for severance and his posttrial notion to
set aside the verdict pursuant to CPL 330.30 (1) based on the denia
of the prior notion for severance.

Finally, we agree with defendant that the sentence inposed is
unduly harsh and severe. W therefore nodify the judgnment as a natter
of discretion in the interest of justice by directing that all of the
sentences shall run concurrently.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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Appeal from a judgrment of the Onondaga County Court (Janes H
Cecile, A J.), rendered April 28, 2015. The judgnent convicted
def endant, upon his plea of guilty, of grand larceny in the fourth
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by directing that the sentence shall run concurrently with the
sent ences i nposed under superior court information Nos. [-13-0480-1
and 1-14-0579-1 and as nodified the judgnent is affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting him upon his plea of guilty, of grand larceny in the
fourth degree (Penal Law § 155.30 [1]). In appeal Nos. 2 and 3, he
appeal s from judgnments convicting him upon his pleas of guilty, of
burglary in the third degree (8 140.20). Prelimnarily, in each
appeal we agree with defendant that he did not validly waive his right
to appeal. H's witten waivers of the right to appeal were not
acconpani ed by a colloquy sufficient to establish that the waivers
were knowi ngly, voluntarily, and intelligently nmade (see People v
Bradshaw, 18 NY3d 257, 264-265 [2011]; People v Hi bbard, 148 AD3d
1538, 1539 [4th Dept 2017]).

Def endant did not preserve for our review his contention in each
appeal that County Court abused its discretion in failing to discharge
himfroma drug treatnment programafter 18 nonths of participation in
t hat program (see generally CPL 470.05 [2]). Hi's further contention
that the court abused its discretion by terminating himfromthat
program and i nmposing a prison sentence is without nerit. Trial courts
have “broad discretion when supervising a defendant subject to [a drug
treatment program, and decidi ng whether the conditions of a [drug
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treatment progran plea agreenent have been net” (People v Fi ammegta,
14 NY3d 90, 96 [2010]; see generally CPL 216.05 [9] [c]). The record
establishes that, although defendant nmade progress during his first
year in treatnment, he then failed a drug test, lied to both the court
and his treatnment provider about his job search, and was subsequently
arrested and charged with felony driving while intoxicated. Under

t hese circunmstances, we cannot conclude that the court abused its
discretion in termnating his participation in the drug treatnment
program (see generally People v Peck, 100 AD3d 1520, 1521 [4th Dept
2012], |Iv denied 20 NY3d 1102 [2013]).

W agree with defendant in each appeal, however, that the
i nposi tion of consecutive indeterm nate sentences of inprisonnent,
wi th an aggregate sentence of 6 to 18 years, is unduly harsh and

severe under the circunstances. This Court’s “ ‘sentence-revi ew power
may be exercised, if the interest of justice warrants, w thout
deference to the sentencing court’ ” (People v Meacham 151 AD3d 1666,

1670 [4th Dept 2017], |v denied 30 NY3d 981 [2017], quoting People v
Del gado, 80 Ny2d 780, 783 [1992]). Here, as a matter of discretion in
the interest of justice, we nodify the judgnents by directing that the
terms of inprisonnent inposed in all three appeals shall run
concurrently with each other (see generally CPL 470.20 [6]; People v
Prat her, 249 AD2d 954, 955 [4th Dept 1998], |v denied 92 Ny2d 859

[ 1998]) .

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01175
PRESENT: WHALEN, P.J., SMTH CARNI, LINDLEY, AND WNSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EDWARD LUNDY, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (NATHANIEL V. RILEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Onondaga County Court (Janes H
Cecile, A J.), rendered April 28, 2015. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by directing that the sentence shall run concurrently with the
sentences i nposed under superior court information Nos. [-13-0479-1
and 1-14-0579-1 and as nodified the judgnent is affirned.

Sanme nenorandum as in People v Lundy ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01174
PRESENT: WHALEN, P.J., SMTH CARNI, LINDLEY, AND WNSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EDWARD LUNDY, DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (NATHANIEL V. RILEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Onondaga County Court (Janes H
Cecile, A J.), rendered April 28, 2015. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice by directing that the sentence shall run concurrently with the
sentences i nposed under superior court information Nos. [-13-0479-1
and 1-13-0480-1, and as nodified the judgnment is affirned.

Sanme nenorandum as in People v Lundy ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00555
PRESENT: WHALEN, P.J., SMTH, CARNI, LINDLEY, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

KEVI N FI TZRANDCLPH, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (DANI EL J. PUNCH OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F.
Pi etruszka, J.), rendered Decenber 22, 2015. The judgnent convi cted
def endant, upon a nonjury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of nmurder in the second degree (Penal Law
§ 125.25 [1]). Defendant contends that the People failed to establish
his guilt by legally sufficient evidence because his intoxication
rendered himincapable of formng the requisite crimnal intent (see
§ 15.25), and the verdict is against the weight of the evidence with
respect to the elenent of intent. W reject that contention.
Al t hough there was evidence at trial that defendant consuned al cohol,
mar i huana, and LSD prior to the comm ssion of the crine, “ ‘[a]n
i nt oxi cated person can formthe requisite crimnal intent to conmmt a
crime, and it is for the trier of fact to decide if the extent of the
i ntoxication acted to negate the elenent of intent’ ” (People v
Madore, 145 AD3d 1440, 1440 [4th Dept 2016], |v denied 29 NY3d 1034
[2017]). Here, defendant’s own expert psychiatrist testified that
defendant intended to kill the victim and the nature and extent of
the stab wound was sufficient by itself to establish intent (see
People v Tigner, 51 AD3d 1045, 1045 [2d Dept 2008], |v denied 13 Ny3d
863 [2009], reconsideration denied 14 Ny3d 806 [2010]). Thus, view ng
the evidence in the light nost favorable to the People, we concl ude
that it is legally sufficient to establish defendant’s crimnal intent
and, viewi ng the evidence in light of the elenments of nurder in the
second degree, we conclude that the verdict is not against the weight
of the evidence with respect to the elenent of intent (see generally
Peopl e v Dani el son, 9 NY3d 342, 349 [2007]; People v Bl eakley, 69 Ny2ad
490, 495 [1987]).
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W reject defendant’s further contentions that County Court erred
in concluding that the insanity defense did not apply (see Penal Law
§ 40.15), and that the verdict is against the weight of the evidence
because the testinony of the People’ s expert was “deeply flawed.” The
statute provides that a defendant |acks crimnal responsibility for a
crinme by reason of nental disease or defect when, “as a result of
ment al di sease or defect, he [or she] |acked substantial capacity to
know or appreciate either: . . . [t]he nature and consequences of
such conduct; or . . . [t]hat such conduct was wong.” It is
axiomatic that, for the affirmati ve defense to apply, a defendant’s
conduct nust be the result of his or her nental disease or defect; the
defense is not applicable sinply because a defendant is afflicted with
a nental illness. Here, the People s expert opined that defendant’s
conduct was principally caused by his drug use rather than his nental
ill ness, while defendant presented the testinony of an expert
psychi atrist that defendant’s nmental illness prevented himfrom
appreci ating the wongful ness of his conduct. Therefore, it was
within the province of the court to conclude that the affirmative
defense of nental disease or defect did not apply in this instance
(see People v Hadfield, 119 AD3d 1217, 1222-1223 [3d Dept 2014], Iv
deni ed 25 Ny3d 989 [2015]; People v Gllis, 281 AD2d 698, 699 [3d Dept
2001], Iv denied 96 NY2d 918 [2001]; People v Bergam ni, 223 AD2d 548,
549 [2d Dept 1996], |v denied 88 Ny2d 933 [1996]). “Wuere, as here,
there was conflicting expert evidence concerning crimnal
responsibility, the [court] was free to accept or reject in whole or
in part the opinion of any expert . . . , at least in the absence of a
serious flaw in the expert’s testinony” (People v Hershey, 85 AD3d
1661, 1662 [4th Dept 2011], |v denied 18 Ny3d 883 [2012], cert denied
566 US 1022 [2012] [internal quotation marks omtted]; see People v
Stoffel, 17 AD3d 992, 993 [4th Dept 2005], |v denied 5 NY3d 795
[ 2005]). Inasnmuch “[a]s we discern no ‘serious flaw in the opinion
of fered by the People’ s expert, we are unable to conclude that [the
court], in crediting such testinony, failed to give the evidence the
wei ght it should be accorded” (Hadfield, 119 AD3d at 1223 [internal
guotation marks omtted]; see Gllis, 281 AD2d at 699; People v Mss,
179 AD2d 271, 272-273 [4th Dept 1992], |v dism ssed 80 Ny2d 932
[ 1992]).

Finally, defendant’s sentence, which is only three years | onger
than the m ni mum sentence required by |l aw (see Penal Law 8 70.00 [ 3]
[a] [i]), Is not unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., SMTH, CARNI, LINDLEY, AND W NSLOW JJ.

IN THE MATTER OF CAIDENCE M, BIANCA M,

AND FRANCI S M

-------------------------------------------- MVEMORANDUM AND ORDER
SENECA COUNTY DEPARTMENT OF HUVMAN SERVI CES,

PETI TI ONER- RESPONDENT;

FRANCI S WM, RESPONDENT- APPELLANT.

MARY M WH TESI DE, NORTH HOLLYWOOD, CALIFORNI A (DAVID M ABBATOY, JR
OF COUNSEL), FOR RESPONDENT- APPELLANT.

FRANK R FI SHER, COUNTY ATTORNEY, WATERLOO (DAVID K. ETTMAN OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

SARA E. ROOK, ROCHESTER, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Famly Court, Seneca County (Dennis
F. Bender, J.), entered July 21, 2016 in a proceeding pursuant to
Soci al Services Law 8 384-b. The order, inter alia, termnated the
parental rights of respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order term nating
his parental rights on the ground of pernmanent negl ect and
transferring guardi anship and custody of his three children to
petitioner. W reject the father’s contention that petitioner failed
to establish that it had exercised diligent efforts to encourage and
strengthen the parent-child relationship during his incarceration as
requi red by Social Services Law 8 384-b (7) (a). “Diligent efforts
i ncl ude reasonabl e attenpts at providing counseling, scheduling
regular visitation wth the child, providing services to the parents
to overconme problens that prevent the discharge of the child into
their care, and inform ng the parents of their child s progress”
(Matter of Jessica Lynn W, 244 AD2d 900, 900-901 [4th Dept 1997]; see
8§ 384-b [7] [f]; Matter of Mya B. [WIlliamB.], 84 AD3d 1727, 1727
[4th Dept 2011], Iv denied 17 NY3d 707 [2011]).

Soci al Services Law 8 384-b (7) (f) (3) provides that an agency
need not provide “services and other assistance to . . . incarcerated
parents” (see Matter of Jaylysia S.-W, 28 AD3d 1228, 1229 [4th Dept
2006]). Wiile an agency’s obligation to exercise diligent efforts is
not obviated by a parent’s incarceration (see 8 384-b [7] [f]), it
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does “create[] sone inpedinments, both to the agency and to the
parent,” |eading courts to conclude that diligent efforts in such

ci rcunst ances may be established by the agency “apprising the

i ncarcerated parent of the child s well-being, devel oping an
appropriate service plan, investigating possible placenent of the
child with relatives suggested by the parent, responding to the
parent’s inquiries and facilitating tel ephone contact between the
parent and child” (Matter of Janmes J. [Janes K ], 97 AD3d 936, 937 [3d
Dept 2012]; see Matter of Hailey ZZ. [Ricky ZZ.], 19 NY3d 422, 430
[2012]).

Here, petitioner established by clear and convincing evi dence
that it fulfilled its duty in that regard (see Mya B., 84 AD3d at
1728). During the nearly four-nonth period after petitioner renoved
the children fromthe father’s hone to the tine the father was
incarcerated, petitioner offered the father drug treatnent and parent
counsel ing services, transportation assistance, and informati on about
avai |l abl e apartnments when the father stated that he was going to be
evicted fromhis apartnment. The father refused drug treatnent and
parent counseling and tested positive for cocaine, and he was arrested
for armed robbery and crim nal possession of a controlled substance in
the third degree, leading to his incarceration. Wile the father was
i ncarcerated, petitioner arranged visits between the father and the
chil dren, nmade special arrangenents to have the visits take place
during the week, kept the father apprised of the children's well -
bei ng, and investigated the children’ s possible placenent with
rel atives.

The evidence at the hearing established that the father failed to

plan for the future of the children (see Matter of Christian C. -B.
[Christopher V.B.], 148 AD3d 1775, 1776-1777 [4th Dept 2017], lv

deni ed 29 NY3d 917 [2017]). Although the father wanted the children
to live with the paternal grandnother until he was rel eased from
prison, petitioner determ ned that the grandnother was not a viable
candi date (see Matter of Amanda C., 281 AD2d 714, 716-717 [3d Dept
2001], Iv denied 96 Ny2d 714 [2001]). Petitioner also investigated
the paternal uncle, who lived out of state, but |ikew se determ ned

that he was not a viable candidate. 1In any event, the uncle offered
to take custody of only one child. Finally, the father’'s alternative
suggestion, i.e., that the children remain in foster care until he was

rel eased fromprison, was “not in the child[ren’]s best interests and
[was] antithetical to [their] need for permanency” (Matter of Kaiden
AA. [John BB.], 81 AD3d 1209, 1211 [3d Dept 2011]; see Matter of Skye
N. [Carl N.], 148 AD3d 1542, 1544 [4th Dept 2017]; Matter of Gena S.
[ Karen M], 101 AD3d 1593, 1594 [4th Dept 2012], Iv dism ssed 21 Ny3d
975 [2013]).

The father further contends that the ol dest child was denied
ef fective assistance of counsel inasnuch as one attorney represented
all three children and there was an alleged conflict of interest
between the eldest child and the two younger children. That
contention is not preserved for our review inasnuch as the father
failed to request the renoval of the Attorney for the Children (AFC)
(see Matter of Aaliyah H [Mary H. ], 134 AD3d 1574, 1575 [4th Dept
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2015], |v denied 27 NY3d 906 [2016]; see also Matter of Shonyo v
Shonyo, 151 AD3d 1595, 1596 [4th Dept 2017], |v denied 30 NY3d 901
[2017]). For the sane reason, the father’s contention that the AFC
was bi ased against himis unpreserved for our review (see Matter of
El ni ski v Junker, 142 AD3d 1392, 1393 [4th Dept 2016]; Matter of

Ni cole W., 296 AD2d 608, 613 [3d Dept 2002], |v denied 98 NY2d 616
[ 2002] ), as are the father’s assertions that the AFC i nproperly
substituted her judgnent for that of the younger siblings and

ot herwi se did not provide the oldest child with effective
representation (see Matter of Emmanuel J. [Maxinmus L.], 149 AD3d 1292,
1297 [3d Dept 2017]).

Finally, we conclude that there is a sound and substantial basis
in the record for Famly Court’s order termnating the father’s
parental rights and freeing the children for adoption (see Matter of
Jyashia RR. [John W.], 92 AD3d 982, 985 [3d Dept 2012]; see generally
Matter of Martha S. [Linda MS.], 126 AD3d 1496, 1497 [4th Dept 2015],
v dismssed in part and denied in part 26 NY3d 941 [2015]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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BELLA RGOSS, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

AVI LANDAU, DEFENDANT- RESPONDENT.

M CHAEL J. CROSBY, HONEOYE FALLS, FOR PLAI NTI FF- APPELLANT.

Appeal from an order of the Monroe County Court (Victoria M
Argento, J.), entered Decenber 7, 2015. The order affirmed a judgnent
of the Rochester City Court dated May 14, 2015 that dism ssed
plaintiff’s claimfor damages in an action involving personal tort.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiff comenced this small clains action in
Rochester City Court (hereafter, trial court), seeking $5,000 in
damages from defendant, her neighbor. At trial, plaintiff testified
that, approximately two years before she filed the claim defendant
approached her one night while she was shovel i ng snow and pushed her
down without provocation. According to plaintiff, defendant then took
her shovel and struck her stormdoor with it, causing property damage.
Plaintiff explained that she did not call the police until two years
| at er because she was afraid of defendant and did not trust the
police. Defendant also testified, and denied having any altercation
with plaintiff and causi ng any damage to her property. A woman who
lives with defendant corroborated his testinony, adding that
plaintiff’s storm door had been broken for nore than 10 years.

The trial court dism ssed the claim crediting the testinony of
def endant and his witness and determning that “this incident as
al | eged never occurred and that the Defendant never assaulted or
harassed the Plaintiff [on the date in question] or damaged any of her
property.” The trial court further concluded that plaintiff in any
event had failed to provide sufficient proof of her damages. On
plaintiff’'s appeal of the trial court’s judgnment, County Court
affirmed, witing that this case “primarily involves a credibility
issue and this Court is in no position to overturn the determ nation
made by the trial court[,] which had the advantage of having seen and

heard the witnesses.” County Court concluded that, based on its
review of the record, “it cannot be said that the judgment was ‘so
shocking as not to be substantial justice,” ” citing Coppola v Kandey

Co. (236 AD2d 871, 872 [4th Dept 1997]). Plaintiff appeal ed as of
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ri ght once again (see CPLR 5703 [b]), and we now affirm

Contrary to plaintiff’s contention, County Court did not apply
the incorrect standard of appellate review “Appellate review of
small clains is [imted to determ ning whether ‘substantial justice
has not been done between the parties according to the rules and
principles of substantive law ” (Rowe v Silver & Gold Expressions,
107 AD3d 1090, 1091 [3d Dept 2013], quoting UCCA 1807). “Thus,
judgnment rendered in a snmall clains action will be overturned only if
it is ‘so shocking as to not be substantial justice ” (Coppola, 236
AD2d at 872; see Curto v Erie County [appeal No. 1], 154 AD3d 1319,
1319 [4th Dept 2017]; Mead Home | nprovenent, Inc. v Goldstein, 56 AD3d
1179, 1179 [4th Dept 2008]; Davis v Monroe Muffler/Brake & Serv.,
Inc., 50 AD3d 1544, 1544-1545 [4th Dept 2008]). As noted, that is the
preci se standard applied by County Court.

In any event, regardless of the standard of review, this case
turned on credibility issues that the trial court resolved in
defendant’s favor, and, |ike County Court, we conclude that there is
no basis in the record for us to disturb the trial court’s credibility
determ nati ons.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KAREN A. WH TAKER, AS PLENARY GUARDI AN OF
JOSEPH L. MARTIN, JR , PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER
KENNEDY/ TOAN OF POLAND, TOAN OF POLAND HI GHWAY

DEPARTMENT, DEFENDANTS- APPELLANTS,
ET AL., DEFENDANTS.

SUGARMAN LAW FI RM LLP, SYRACUSE (ZACHARY M NMATTI SON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an anended order of the Supreme Court, Chautauqua
County (Eugene F. Pigott, Jr., J.), entered Septenber 20, 2017. The
anended order denied the notion of defendants Kennedy/ Town of Pol and
and Town of Pol and H ghway Departmnent for summary judgnent dism ssing
t he conpl ai nt.

It is hereby ORDERED t hat the amended order so appealed fromis
unani nously nodified on the law by granting in part the notion of
def endant s Kennedy/ Town of Pol and and Town of Pol and H ghway
Department and di sm ssing the conpl aint agai nst them except to the
extent that the conplaint, as anplified by the bill of particulars,
all eges that they were negligent in failing to install guiderails at
the relevant intersection, and as nodified the anended order is
affirmed w t hout costs.

Menorandum Plaintiff commenced this action as plenary guardi an
of Joseph L. Martin, Jr., an incapacitated person, seeking damages for
injuries sustained by Martin in a single-vehicle accident at the
i ntersection of Hartnman Road and Stone Road in the Town of Pol and.
Martin was a passenger in the vehicle, which failed to stop at the
i ntersection, continued across the street, went down an enbanknent,
struck a tree, and cane to rest in a creek.

Suprene Court properly denied that part of the notion of
Kennedy/ Town of Pol and and Town of Pol and Hi ghway Depart nment
(defendants) for sunmmary judgnment di sm ssing the conplaint against
theminsofar as the conplaint, as anplified by the bill of
particul ars, alleged that defendants were negligent in failing to
install guiderails at the intersection. “A municipality has a duty to
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maintain its roads in a reasonably safe condition ‘in order to guard
agai nst contenpl ated and foreseeable risks to notorists,’ including
risks related to a driver’s negligence or m sconduct” (Stiggins v Town
of N. Dansville, 155 AD3d 1617, 1618 [4th Dept 2017]). Defendants
submitted evidence in support of their notion tending to establish
that they had notice of prior simlar accidents at the intersection,
whi ch created an issue of fact whether they were negligent in failing
to provi de adequate protection against a known dangerous condition by
installing guiderails (see Gllooly v County of Onondaga, 168 AD2d
921, 922 [4th Dept 1990]; Posman v State of New York, 117 AD2d 915,
917 [3d Dept 1986]; see also Popolizio v County of Schenectady, 62
AD3d 1181, 1182-1183 [3d Dept 2009]).

W agree with defendants, however, that the court erred in
denying that part of their notion for summary judgnent dism ssing the
conplaint to the extent that the conplaint, as anplified by the bil
of particulars, alleges other theories of defendants’ negligence.

Def endants net their initial burden with respect to those other
theories, and plaintiff either did not oppose those portions of the
notion, thus inplicitly conceding defendants’ entitlenent to sunmary
j udgnment on those grounds (see Hagenbuch v Victoria Wods HOA Inc.,
125 AD3d 1520, 1521 [4th Dept 2015]), or failed to raise an issue of
fact precluding summary judgnent (see generally Alvarez v Prospect
Hosp., 68 Ny2d 320, 324 [1986]). W therefore nodify the anended
order accordingly.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF LEONARDO VALDEZ- CRUZ, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered January 31, 2018) to review a determ nation of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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DALE ARTUS, SUPERI NTENDENT, ATTI CA CORRECTI ONAL
FACI LI TY, RESPONDENT- RESPONDENT.

KATHRYN FRI EDVAN, BUFFALO, FOR PETI TI ONER- APPELLANT.

ALEX NANCE, PETI TI ONER- APPELLANT PRO SE.

Appeal from a judgnent (denom nated order) of the Suprene Court,
Erie County (John L. Mchalski, A J.), entered July 13, 2016 in a
habeas corpus proceeding. The judgnment, insofar as appeal ed from
deni ed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ANDREA L. W LLI AMS, DEFENDANT- APPELLANT.

DONALD R GERACE, UTICA, FOR DEFENDANT- APPELLANT.
ANDREA L. W LLI AMS, DEFENDANT- APPELLANT PRO SE

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oneida County Court (M chael L
Dwyer, J.), rendered February 4, 2015. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the third degree (two counts) and crim nal possession of
a controll ed substance in the seventh degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the law, the indictnment is dismssed and the
matter is remtted to Oneida County Court for proceedi ngs pursuant to
CPL 470. 45.

Menorandum  Def endant appeals from a judgnent convicting her
upon a jury verdict of two counts of crimnal possession of a
control |l ed substance in the third degree (Penal Law § 220.16 [1],
[12]) and one count of crimnal possession of a controlled substance
in the seventh degree (8 220.03). In her main and pro se suppl enental
briefs, defendant contends that the evidence is legally insufficient
to establish that she constructively possessed heroin that was
recovered fromthe apartnment where she was arrested. W agree, and we
therefore reverse the judgnent and dism ss the indictnent.

Were, as here, there is no evidence that the defendant actually
possessed the control |l ed substance, the People are required to
establish that the defendant “exercised ‘dom nion or control’ over the
property by a sufficient |evel of control over the area in which the
contraband is found or over the person fromwhomthe contraband is
sei zed” (People v Manini, 79 Ny2d 561, 573 [1992]; see Penal Law
§ 10.00 [8]; People v Russaw, 114 AD3d 1261, 1261-1262 [4th Dept
2014], Iv denied 22 Ny3d 1202 [2014]). The People may establish
constructive possession by circunstantial evidence (see People v
Torres, 68 NY2d 677, 678-679 [1986]; People v Boyd, 145 AD3d 1481,
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1481-1482 [4th Dept 2016], |v denied 29 NY3d 947 [2017]). It is well
establ i shed, however, that a defendant’s nere presence in the area
where drugs are discovered is insufficient to establish constructive
possessi on (see Boyd, 145 AD3d at 1482; People v Knightner, 11 AD3d
1002, 1004 [4th Dept 2004], |Iv denied 4 NY3d 745 [2004]).

The evidence in this case, viewed in the |light nost favorable to
t he People (see People v Contes, 60 Ny2d 620, 621 [1983]), is legally
insufficient to establish the possession el enent of the crines
charged. Al though defendant was present in the apartnent at the tine
when the police executed the search warrant, “no evi dence was
presented to establish that defendant was an occupant of the apartnent
or that [she] regularly frequented it” (People v Swain, 241 AD2d 695,
696 [3d Dept 1997]). The People relied primarily on the tria
testinmony of a police investigator, who testified that defendant was
listed in the records managenent system of the Utica Police Departnent
(UPD) as living at the apartnent. The investigator acknow edged on
cross-exam nati on, however, that he did not know how t he UPD obt ai ned
that information and that the information in the records managenent
systemis not always current or even accurate. The investigator also
testified that he surveilled the building in which the apartnment was
| ocated “hundreds” of times over the course of a three-week
i nvestigation, and that he observed defendant “at that |ocation” only
twice. Although the investigator testified that “typical wonen’s
clothing” was found in the apartnent, he failed to offer specifics
except for three pairs of footwear, which he believed mght fit
defendant. By contrast, he testified in detail about nen’ s underwear
and nen’s deodorant found in a dresser drawer, nmen’s work boots piled
near the dresser, and nen’s sweatshirts hangi ng over a couch.
Phot ogr aphs of the clothing were received in evidence, and those
phot ographs did not depict any “typical wonen’s clothing,” with the
possi bl e exception of one or two pairs of footwear. Inasnmuch as there
was no evidence, other than her presence, that specifically connected
defendant to the apartnment where the contraband was found, “the People
failed to prove that [she] exercised dom nion and control over the
contraband, and therefore failed to prove the possession el enent of
the counts as charged” (People v Brown, 133 AD3d 772, 773 [2d Dept
2015], Iv denied 26 Ny3d 1143 [2016]; see generally People v
Gaut reaux- Perez, 31 AD3d 1209, 1210 [4th Dept 2006]).

In light of our determ nation, we need not consider the
additional contentions in defendant’s main and pro se suppl enent al
briefs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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VI NCENT PEPE, DEFENDANT- APPELLANT.

DONALD R GERACE, UTICA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRICT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Oneida County Court (John S. Bal zano, A J.), dated July 21, 2015.
The order denied the notion of defendant pursuant to CPL 440. 10
seeking to vacate a judgnment of conviction.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from an order denying his notion
pursuant to CPL 440. 10 seeking to vacate the judgnent convicting him
upon a jury verdict of, inter alia, four counts of nurder in the
second degree (Penal Law 8 125.25 [1], [3]). In his notion, defendant
relied upon the testinony of certain witnesses at a hearing that was
hel d upon his federal habeas corpus petition. Defendant contends that
County Court erred in denying that part of his notion seeking to
vacate the judgnent on the ground that the prosecutor failed to notify
the court and defense counsel of a conflict of interest of defendant’s
former attorneys that violated his constitutional right to a fair
trial by being represented by conflict-free counsel. W reject that
contention. On defendant’s direct appeal fromthe judgnent of
conviction, we rejected his contention that he was denied effective
assi stance of counsel based on that sanme conflict of interest (People
v Pepe, 259 AD2d 949, 950 [4th Dept 1999], Iv denied 93 Ny2d 1024
[1999]). We wrote that, “[e]ven assumi ng, arguendo, that the sane
attorneys represented defendant and sone prosecution w tnesses during
the [g]rand [j]ury investigation, we conclude that, because defendant
was represented by different counsel at his arrai gnment and through
the conpletion of the trial, he failed to establish that the continued
representation of those prosecution wi tnesses by his forner attorneys
bore a substantial relation to the conduct of his defense” (id.). At
t he hearing held upon the federal habeas corpus petition, the
prosecutor at the tine of the grand jury proceeding testified that he



9. 643
KA 15- 01665

was aware that defendant’s former attorneys represented two
prosecution witnesses at the grand jury proceedi ng, but he was

i nfornmed that defendant was represented by new counsel. For the sane
reasons we rejected defendant’s ineffective assi stance of counse
claimon his direct appeal, we conclude that the prosecutor’s failure
to notify the court or defense counsel that he was aware that
defendant’s fornmer attorneys represented prosecution w tnesses does
not warrant vacatur of the judgnent of conviction.

We reject defendant’s further contention that the court erred in
denying without a hearing that part of his notion seeking to vacate
t he judgnent on the ground of ineffective assistance of counsel.
Def endant, again relying upon testinony at the federal hearing, argued
that his counsel failed to informhimof a plea offer nade by the
prosecutor. W reject that contention. The testinony of the
prosecutor and an associ ate of defendant’s attorney established that,
al t hough there were plea discussions, a plea offer was never made by
t he prosecutor. Defendant also failed to show that a hearing was
required on this issue (see generally People v Satterfield, 66 NY2d
796, 799 [1985]). Defendant’s remaining contention regarding
i neffective assistance of counsel is raised for the first tinme on
appeal and thus is not properly before us (see People v Annis, 134
AD3d 1433, 1434 [4th Dept 2015]; People v dover, 117 AD3d 1477, 1478
[4th Dept 2014], |v denied 23 Ny3d 1036 [2014], reconsideration denied
24 NY3d 961 [2014]).

In Iight of our determ nation, we reject defendant’s final
contention that the judgment should be vacated based on cunul ative
error.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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TI MOTHY MEYERS, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER
THE ESTATE OF CRAI G A. FREER, DECEASED,

ET AL., DEFENDANTS,
AND FRANCI NE BUSSVAN, DEFENDANT- APPELLANT.

LAWOFFICE OF VICTOR M WRI GHT, ORCHARD PARK (VICTCR M WRI GHT COF
COUNSEL), FOR DEFENDANT- APPELLANT.

COLUCCI & GALLAHER, P.C., BUFFALO (ARl GOLDBERG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, N agara County (Sara
Shel don, A J.), entered July 5, 2017. The order, insofar as appeal ed
from denied the notion of defendant Francine Bussman for summary
j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action against various
def endant s seeki ng damages for injuries that he allegedly sustained in
a physical altercation on prem ses owed by Craig A Freer (decedent).
Franci ne Bussnman (defendant), who lived with decedent, noved for
sumary judgnent dism ssing the conpl aint agai nst her. Suprenme Court
properly denied the notion.

“ ‘Liability for a dangerous condition on property is predicated
upon occupancy, ownership, control or a special use of [the] prem ses
. . . The existence of one or nore of these elenents is sufficient to
give rise to a duty of care’ ” (Wierheiser v MCann’s Inc., 126 AD3d
1482, 1482 [4th Dept 2015]; see Puzhayeva v City of New York, 151 AD3d
988, 989 [2d Dept 2017]). Contrary to defendant’s contention, we
conclude that she failed to establish that none of those el enents was
present (see Wi erheiser, 126 AD3d at 1482-1483; cf. Cifford v
Wbodl awn Vol unteer Fire Co., Inc., 31 AD3d 1102, 1103 [4th Dept
2006]). The deposition testinony submtted in support of the notion
established that defendant stayed at the cabin regularly, kept
clothes, toiletries, and kitchen itens there, invested noney in it,
and decorated it to her own tastes. Significantly, during her own
deposition testinony, defendant referred to the cabin as “our hone.”
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Def endant’ s further contention that she could not have reasonably
foreseen the altercation is raised for the first tinme on appeal and
thus is not properly before us (see generally GCiesinski v Town of
Aurora, 202 AD2d 984, 985 [4th Dept 1994]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 15-00493
PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, AND TROUTMAN, JJ.

JACEK WOLGSZUK, | NDI VI DUALLY AND AS EXECUTCR
OF THE ESTATE OF ELLEN WOLOSZUK, DECEASED
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

WENDE LOGAN- YOUNG, M D., DO NG BUSI NESS AS
ELI ZABETH WENDE BREAST CLI NI C, WENDE
LOGAN- YOUNG, M D., PHILIP MURPHY, M D.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 1.)

UNDERBERG & KESSLER LLP, ROCHESTER ( MARGARET E. SOMERSET OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

PAUL W LLIAM BELTZ, P.C., BUFFALO (ANNE B. RI MMLER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
P. Polito, J.), entered May 27, 2014. The order denied the notion of
def endant s Wende Logan- Young, M D., doing busi ness as Elizabeth Wnde
Breast dinic, Wende Logan-Young, MD., and Philip Mirphy, MD., for
| eave to amend their answers.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  El |l en Wbl oszuk (decedent) and Jacek Wbl oszuk
(plaintiff) comrenced this action seeking danages for defendants’
al | eged nedical nmalpractice in failing to make a tinely diagnosis of
decedent’ s breast cancer. Wnde Logan-Young, M D., doing business as
El i zabeth Wende Breast dinic (dinic), Wnde Logan-Young, MD., and
Philip Murphy, MD. (defendants) now appeal fromfive orders. W note
at the outset that, although the dinic was not nanmed in the notice of
appeal fromthe order in appeal No. 2, we deemthe notice of appeal as
anmended to add the nane of the Cdinic in the absence of any indication
that plaintiff was m sled or prejudiced by the om ssion (see Texido v
Waters of Orchard Park, 300 AD2d 1150, 1150 [4th Dept 2002]). W
di sm ss the appeal fromthe anended order in appeal No. 5 inasnuch as
it “did not effect a ‘“material or substantial change’ ” to the order
in appeal No. 4 (Reading v Fabiano [appeal No. 2], 126 AD3d 1523, 1524
[ 4th Dept 2015]).
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Wth respect to appeal No. 1, we reject defendants’ contention
t hat Suprene Court abused its discretion in denying their notion
seeking |l eave to anend their answers to add the statute of limtations
as an affirmative defense. It is well settled that, “[i]n the absence
of prejudice or surprise, |leave to anend a pl eading should be freely
granted” (Boxhorn v Alliance Imaging, Inc., 74 AD3d 1735, 1735 [4th
Dept 2010]; see CPLR 3025 [b]; Kinso Apts., LLC v Gandhi, 24 NY3d 403,
411 [2014]; Holst v Liberatore, 105 AD3d 1374, 1374 [4th Dept 2013]).
Here, plaintiff established in opposition to the notion that he would
be prejudiced by the |ate anendnent of the answer (see Oakes v Patel,
20 NY3d 633, 646 [2013]; Cvil Serv. Enpls. Assn. v County of Nassau,
144 AD3d 1077, 1078-1079 [2d Dept 2016]; cf. Putrelo Constr. Co. v
Town of Marcy, 137 AD3d 1591, 1592-1593 [4th Dept 2016]).

Addressing next the orders in appeal Nos. 3 and 4, we agree with
defendants that the court abused its discretion in striking the answer
of the Clinic based on a discovery violation. Decedent had mamogr ans
done at the Cinic in 2006 and 2007. The dinic uses a Conputer Aided
Detection (CAD) software program when it conducts mammograns. The CAD
program assi sts radi ol ogi sts readi ng the mamograns by using
algorithns to identify calcifications and masses and then
superi nmposi ng markers upon the mammogram inmage. Plaintiff’s Septenber
2009 notice to produce sought “CAD findi ngs/ CAD printouts/ CAD pictures
or diagramnms,” and al so sought “[a]ll algorithns regardi ng breast
mass/ breast exant breast cancer screening.” Defendants responded to
t he demand by produci ng a singl e-page i mage report showi ng CAD narkers
from decedent’ s 2006 nmanmogram which was the only inage report in
decedent’s file. In Septenber 2012, plaintiff demanded t hat
def endant s produce the CAD program “report and/or CAD interpretation”
for decedent’s 2007 mamogram Al t hough no CAD report had been
printed fromthe 2007 mammogram and pl aced in decedent’s file,
def endants went back to the digital file and printed the screen shot
t hat showed the CAD narkers on the mammbgram I n 2011, an unrel ated
action against the dinic proceeded to trial, and the dinic becane
aware that CAD “structured” reports could be generated froma
patient’s digital marmogramfile. Using a specific conputer program
a multiple-page CAD structured report containing additional data about
t he CAD process could be generated. The plaintiff’s expert in the
unrel ated action was able to generate such a report.

On March 3, 2014, just prior to the schedul ed date for trial,
plaintiff issued a subpoena duces tecum on defendants requesti ng CAD
structured reports. Defendants objected to the subpoena and, on March
12, 2014, plaintiff noved to stri ke defendants’ answers or for other
sanctions for defendants’ discovery violation. |In response,
def endants were eventually able to generate the CAD structured reports
and provided themto plaintiff.

Def endants’ contention that plaintiff’'s notion to strike was
untinmely and procedurely defective is raised for the first tinme on
appeal and is therefore not properly before us (see C esinski v Town
of Aurora, 202 AD2d 984, 985 [4th Dept 1994]). On the nerits of the
notion, although we agree with the court that plaintiff established
that a discovery violation occurred, we conclude that the sanction of
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striking the answer of the Cinic was too severe under the

ci rcunst ances of this case (see Koehler v Mdtown Athletic Cub, LLP
55 AD3d 1444, 1445 [4th Dept 2008]). This case is not simlar to a
spoliation case because the CAD structured reports were never
destroyed but, rather, were not generated and produced in a tinely
manner (see Allstate Ins. Co. v Buziashvili, 71 AD3d 571, 572-573 [1st
Dept 2010]). We conclude that the Cinic should be sanctioned by

i mposi ng costs upon it for any additional expenses plaintiff incurred
as a result of the delay in disclosure (see Friedman, Harfenist,
Langer & Kraut v Rosenthal, 79 AD3d 798, 801 [2d Dept 2010]). W
therefore nodify the order in appeal No. 3 by vacating that part of
the first ordering paragraph striking the answer of the Cinic, and we
nodi fy the order in appeal No. 4 by vacating the third ordering

par agr aph and substituting therefor a provision directing the Cdinic
to reinburse plaintiff for expenses incurred as a result of the

del ayed di scl osure of the CAD structured reports.

Wth respect to appeal No. 2, we reject defendants’ contention
that the court abused its discretion in denying their notion to the
extent that they sought |eave to renew their opposition to plaintiff’s
notion to strike. Even assum ng, arguendo, that defendants had a
reasonabl e justification for failing to present the new evidence in
opposition to plaintiff’s notion (see CPLR 2221 [e] [3]), we concl ude
t hat the new evi dence woul d not change the court’s prior determ nation
(see CPLR 2221 [e] [2]).

We have consi dered defendants’ remaining contentions and concl ude
that they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, AND TROUTMAN, JJ.

JACEK WOLGSZUK, | NDI VI DUALLY AND AS EXECUTCOR
OF THE ESTATE OF ELLEN WOLOSZUK, DECEASED,
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

WENDE LOGAN- YOUNG, M D., DO NG BUSI NESS AS
ELI ZABETH WENDE BREAST CLI NI C, WENDE
LOGAN- YOUNG, M D., AND PHI LI P MURPHY, M D.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 2.)

UNDERBERG & KESSLER LLP, ROCHESTER ( MARGARET E. SOMERSET OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

PAUL W LLIAM BELTZ, P.C., BUFFALO (ANNE B. RI MMLER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
P. Polito, J.), entered July 7, 2014. The order, anong other things,
deni ed the notion of defendants Wnde Logan- Young, M D., doing
busi ness as Elizabeth Wende Breast Cinic, Wnde Logan-Young, MD.,
and Philip Murphy, MD., to strike as abandoned the notion of
plaintiff for sanctions or for |eave to renew their opposition to
sancti ons.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Sanme nmenorandum as in Wl oszuk v Wende Logan- Young, M D., doing
busi ness as Elizabeth Wende Breast Clinic ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JACEK WOLGSZUK, | NDI VI DUALLY AND AS EXECUTCOR
OF THE ESTATE OF ELLEN WOLOSZUK, DECEASED
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

WENDE LOGAN- YOUNG, M D., DO NG BUSI NESS AS
ELI ZABETH WENDE BREAST CLI NI C, WENDE
LOGAN- YOUNG, M D., PHILIP MURPHY, M D.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 3.)

UNDERBERG & KESSLER LLP, ROCHESTER ( MARGARET E. SOMERSET OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

PAUL W LLIAM BELTZ, P.C., BUFFALO (ANNE B. RI MMLER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered Decenber 23, 2014. The order, inter alia,
struck the answer of defendant “Elizabeth Wende Breast Clinic, LLC"”

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating that part of the first
ordering paragraph striking the answer of defendant “Elizabeth Wnde
Breast dinic, LLC and as nodified the order is affirned w thout
costs.

Sanme nmenorandum as in Wl oszuk v Wende Logan- Young, M D., doing
busi ness as Elizabeth Wende Breast Clinic ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JACEK WOLGSZUK, | NDI VI DUALLY AND AS EXECUTCR
OF THE ESTATE OF ELLEN WOLOSZUK, DECEASED
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

WENDE LOGAN- YOUNG, M D., DO NG BUSI NESS AS
ELI ZABETH WENDE BREAST CLI NI C, WENDE
LOGAN- YOUNG, M D., PHILIP MURPHY, M D.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 4.)

UNDERBERG & KESSLER LLP, ROCHESTER ( MARGARET E. SOMERSET OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

PAUL W LLIAM BELTZ, P.C., BUFFALO (ANNE B. RI MMLER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered Decenber 23, 2014. The order, anong other
things, granted the notion of plaintiff to amend the caption and
directed that the previously inposed sanction of striking the answer
shal |l apply to defendant Wende Logan- Young, M D., doing business as
El i zabet h Wende Breast Cdinic.

It is hereby ORDERED t hat the order so appealed fromis
unani mously nodified on the | aw by vacating the third ordering
par agraph and substituting therefor a provision directing defendant
Wende Logan- Young, M D., doi ng business as Elizabeth Wnde Breast
Clinic, to reinburse plaintiff for expenses incurred as a result of
t he del ayed disclosure, and as nodified the order is affirmed w thout
costs.

Same nmenorandum as in Wl oszuk v Wende Logan- Young, M D., doing
busi ness as Elizabeth Wende Breast Cinic ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JACEK WOLGSZUK, | NDI VI DUALLY AND AS EXECUTCOR
OF THE ESTATE OF ELLEN WOLOSZUK, DECEASED,
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

WENDE LOGAN- YOUNG, M D., DO NG BUSI NESS AS
ELI ZABETH WENDE BREAST CLI NI C, WENDE
LOGAN- YOUNG, M D., PHILIP MURPHY, M D.,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

(APPEAL NO 5.)

UNDERBERG & KESSLER LLP, ROCHESTER ( MARGARET E. SOMERSET OF COUNSEL),
FOR DEFENDANTS- APPELLANTS.

PAUL W LLIAM BELTZ, P.C., BUFFALO (ANNE B. RI MMLER OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an anmended order of the Suprenme Court, Monroe County
(Matthew A. Rosenbaum J.), entered March 20, 2015. The anended
order, anong other things, granted the notion of plaintiff to anend
the caption and directed that the previously inposed sanction of
striking the answer shall apply to defendant Wende Logan- Young, MD.,
doi ng business as Elizabeth Wende Breast dinic.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Sanme nmenorandum as in Wl oszuk v Wende Logan- Young, M D., doing
busi ness as Elizabeth Wende Breast Clinic ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF BRETT D. BERSANI, PETI Tl ONER
\% MVEMORANDUM AND ORDER

NEW YORK STATE DEPARTMENT OF MOTOR VEH CLES,
RESPONDENT.

HOGANW LLI G PLLC, AMHERST (REBECCA M KUJAWA OF COUNSEL), FOR
PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (JONATHAN D. H TSOQUS OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by an order of the Suprene Court, Erie County [Joseph R
G ownia, J.], entered Decenber 20, 2017) to review a determ nation of
respondent. The deternination revoked petitioner’s driver’s |icense.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
CPLR article 78 seeking to annul the determ nation revoking his
driver’s license based on his refusal to submt to a chem cal test
following his arrest for driving while intoxicated (DW). W confirm
the determ nation. Contrary to petitioner’s contention, the
determ nation is supported by substantial evidence. The hearing
testinmony of the arresting officer, along wwth his refusal report,
whi ch was entered in evidence, established that petitioner refused to
submt to the chemcal test after he was arrested for DW (see Vehicle
and Traffic Law § 1194 [2] [a] [1]; see generally Matter of
Hutt enl ocker v New York State Dept. of Mdtor Vehs. Appeals Bd., 156
AD3d 1464, 1464 [4th Dept 2017]). The Admi nistrative Law Judge was
entitled to discredit any testinony to the contrary (see Huttenl ocker,
156 AD3d at 1464; Matter of Mastrodonato v New York State Dept. of
Mot or Vehicles, 27 AD3d 1121, 1122 [4th Dept 2006]). Petitioner’s
remai ni ng contentions are raised for the first tinme in this proceedi ng
pursuant to CPLR article 78, and he therefore failed to exhaust his
adm nistrative renmedies with respect to those contentions (see
Mastrodonat o, 27 AD3d at 1122).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, TROUTMAN, AND W NSLOW JJ.

BURRSTONE ENERGY CENTER, LLC
PLAI NTI FF- APPELLANT- RESPONDENT,

\% MEMORANDUM AND ORDER

FAXTON- ST. LUKE S HEALTHCARE
DEFENDANT- RESPONDENT- APPELLANT.

HI NCKLEY, ALLEN & SNYDER LLP, ALBANY (JAMES J. BARRI ERE OF COUNSEL),
FOR PLAI NTI FF- APPELLANT- RESPONDENT.

BOND, SCHCENECK & KING PLLC, ALBANY (STUART F. KLEIN OF COUNSEL), FOR
DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Onei da County (Patrick F. MacRae, J.), entered August 15, 2017. The
order denied plaintiff’s notion for partial summary judgnent on its
fifth cause of action and deni ed defendant’s cross notion for partia
sumary judgnent on that cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  The parties entered into an “Energy Services
Agreenment” (Agreenent) pursuant to which plaintiff would finance and
construct a conbi ned heat and power facility (CHPF) on defendant’s
property in exchange for defendant’s prom se to purchase all of its
thermal energy requirenents fromplaintiff unless, “when operating at
full capacity, the CHPF [did] not produce sufficient Thermal Energy to
neet all [of defendant’s energy] requirenents.” In the event that the
CHPF did not produce sufficient Thermal Energy, defendant woul d be
permtted to use its own boilers “to suppl enent the production and
delivery of Thermal Energy so as to neet the one hundred percent
(1009% Thernmal Energy requirenent.” Several years after the CHPF
began operating, plaintiff conmenced the instant action for breach of
contract and judgnment declaring that defendant is obligated under the
Agreenent to purchase 100% of its thermal energy requirenents from
plaintiff. Plaintiff noved for partial sunmary judgnment on its fifth
cause of action, seeking a declaration, and defendant cross-noved for
partial summary judgnent on that cause of action. Suprene Court
deni ed the notion and cross notion, and we affirm

Initially, we agree with plaintiff that the court erred in
determining that it was precluded fromissuing a declaration. The
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nmer e exi stence of another adequate remedy does not preclude a court
fromissuing a declaration (see Matter of Mdrgenthau v Erl baum 59
NY2d 143, 148 [1983], cert denied 464 US 993 [1983]; County of Monroe
v C ough Harbour & Assoc., LLP, 154 AD3d 1281, 1282 [4th Dept 2017];
see generally CPLR 3001). Were, as here, the parties have differing
interpretations of their obligations under a contract and the contract
does not “delineate[] the agreed procedure to be foll owed for

resol ving disputes arising [between the parties]” (Kalisch-Jarcho,
Inc. v Gty of New York, 72 Ny2d 727, 732 [1988]), a cause of action
for declaratory relief “my be an appropriate vehicle for settling
justiciable disputes as to contract rights and obligations” (id. at
731).

We nonet hel ess conclude that the court properly denied the notion
and cross notion because the parties’ Agreenent is not clear and
unanbi guous (see generally MHR Capital Partners LP v Presstek, Inc.,
12 NY3d 640, 645 [2009]; Colella v Colella, 129 AD3d 1650, 1651 [4th
Dept 2015]). The Agreenent provides that “[t]he Parties acknow edge
and understand that when operating at full capacity, the CHPF may
nevert hel ess not produce sufficient Thermal Energy to neet al
requi renents.” That provision nay be interpreted, as plaintiff
contends, as requiring defendant to purchase all of the thermal energy
produced by the CHPF, regardl ess of whether defendant can distribute
that energy. The provision also may be interpreted, as defendant
contends, as permtting defendant to use its own boilers when the CHPF
is incapable of neeting 100% of its thermal energy requirenents, which
is often because defendant’s thermal energy distribution system cannot
accommodate all forns of thermal energy produced by the CHPF
| nasnmuch as it is not clear whether the parties were aware of the
[imtations of defendant’s hot water thermal energy distribution
capabilities when they entered the Agreenent “for the sale [from
plaintiff] to [defendant] of all the [hospital’s] . . . Thermal Energy
requi renents,” both the notion and cross notion were properly denied.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00123
PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, TROUTMAN, AND W NSLOW JJ.

IN THE MATTER OF RANDOLPH L. S., 11, FOR
LEAVE TO CHANGE A M NOR' S NAME TO SIENNA R S,
PETI TI ONER- APPELLANT;
ORDER
EM LY R K., RESPONDENT- RESPONDENT.

COHEN & LOVBARDO, P.C., BUFFALO ( KATE SULLI VAN NOMADLY OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

DI MATTEO & ROACH, WARSAW ( MEAGHAN L. MCG NNI' S OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

JASON C. HENSKEE, LACKAWANNA, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Suprenme Court, Wonm ng County
(M chael M Mhun, A J.), entered March 28, 2017. The order denied
the petition for | eave to change the nane of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

657

CA 17-00858
PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, TROUTMAN, AND W NSLOW JJ.

STEVEN MCGREGCOR, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

PERMCLI P PRODUCTS CORP., DEFENDANT- APPELLANT.

HOGANW LLI G PLLC, AVHERST (COREY J. HOGAN OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CH ACCHI A & FLEM NG LLP, HAMBURG ( ANDREW P. FLEM NG OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered March 3, 2017. The judgnent, inter alia,
di sm ssed defendant’s counterclai ns.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for,
inter alia, breach of an enploynent agreenent. The case proceeded to
trial, and the jury found in favor of plaintiff and awarded him
damages in the amount of $400,000. W reject defendant’s contention
that Suprene Court erred in denying its posttrial notion to set aside
the verdict as against the weight of the evidence. It is well settled
that a verdict may be set aside as agai nst the weight of the evidence
only if “the evidence so preponderate[d] in favor of the [defendant]
that [the verdict] could not have been reached on any fair
interpretation of the evidence” (Lolik v Big V Supermarkets, 86 Ny2ad
744, 746 [1995] [internal quotation marks omtted]), and that is not
t he case here.

We reject defendant’s further contention that the court erred in
its evidentiary rulings. The court acted within its discretion in
determ ning that certain evidence would be cunul ative to ot her
evi dence or would confuse the jury (see generally Feldsberg v
Ni t schke, 49 Ny2d 636, 643 [1980]). W also reject defendant’s
contention that the court erred in dismssing its counterclainms. Wth
respect to the fraud counterclaimin particular, such a claimhas a
scienter elenent (see Barrett v Grenda, 154 AD3d 1275, 1277 [4th Dept
2017]). Inits verified answer to the second anended conpl ai nt,
defendant alleged that, at the tinme of the fraudul ent acts, plaintiff
knew t hat defendant’s sol e sharehol der was i nconpetent. The court
properly dism ssed that counterclaimon the ground that defendant
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failed to prove at trial that plaintiff knew that the person was
i nconpet ent .

Contrary to defendant’s contention, the danages award is
supported by the evidence (see Romano v Basicnet, Inc., 238 AD2d 910,
911 [4th Dept 1997]). Defendant’s contention that it was denied a
fair trial by the summation of plaintiff’s counsel is largely
unpreserved for our review (see Short v Daloia, 70 AD3d 1384, 1384-
1385 [4th Dept 2010]). To the extent that it is preserved for our
review, we conclude that, even assum ng, arguendo, that counsel’s
reference to the dism ssal of the counterclains was inproper, it was
not so prejudicial as to deprive defendant of a fair trial (see
Guthrie v Overnyer, 19 AD3d 1169, 1171 [4th Dept 2005]). W have
exam ned defendant’s remai ning contentions and conclude that they are
w thout nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, TROUTMAN, AND W NSLOW JJ.

CLEARVI EW FARMS LLC, PLAI NTI FF- APPELLANT,
\% ORDER

JAYNE WOANKOWYCH, LI NDSAY WOWKOWYCH AND BRADLEY
BARCGERSTOCK, DEFENDANTS- RESPONDENTS.

ANDREW J. DI CK, ROCHESTER, FOR PLAI NTI FF- APPELLANT.

JAYNE WONKOWYCH, DEFENDANT- RESPONDENT PRO SE

Appeal from an order of the Suprene Court, Monroe County (Debra
A Martin, A J.), entered August 22, 2017. The order, anong ot her
t hi ngs, granted summary judgnent to defendants and di sni ssed the
anmended conpl ai nt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: WHALEN, P.J., CENTRA, PERADOTTO, TROUTMAN, AND W NSLOW JJ.

I N THE MATTER OF FULGENCI O RODRI GUEZ,
PETI TI ONER- APPELLANT,

\% ORDER

NEW YORK STATE DI VI SI ON OF PARCLE CHAI RPERSON
TINA M STANFORD, RESPONDENT- RESPONDENT.

FULGENCI O RODRI GUEZ, PETI TI ONER- APPELLANT PRO SE.

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (KATE H. NEPVEU OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgment of the Suprenme Court, Jefferson County
(Janmes P. McCusky, J.), entered July 12, 2017 in a CPLR article 78
proceedi ng. The judgnment denied and di sm ssed the petition.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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TP 18-00195
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF FRANCI SCO SANTGCS, PETI Tl ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (ADAM W KOCH COF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered January 31, 2018) to review a determ nation of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dismssed (see Matter of
Liner v Fisher, 96 AD3d 1416, 1417 [4th Dept 2012]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

BRI AN ASHWORTH, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Janes H
Cecile, A J.), rendered August 16, 2016. The judgnent convi cted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00162
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MUHAMVED BAQ R, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (NATHANI EL V. RILEY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Cctober 26, 2015. The judgnment convi cted
def endant, upon his plea of guilty, of aggravated vehi cul ar hom ci de
and aggravated vehicul ar assault (four counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 00884
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CARDELL SI NGLETARY, JR., DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA ( ROBERT TUCKER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRI CT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered May 13, 2016. The judgnent convicted defendant,
upon his plea of guilty, of attenpted robbery in the second degree and
attenpted burglary in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SMTH, J.P., CARNl, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

FREDDI E GLOVER, DEFENDANT- APPELLANT.

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (LEAH R. MERVI NE OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate Division of
the Suprenme Court in the Fourth Judicial Departnent, from an order of
t he Monroe County Court (Vincent M Dinolfo, J.), entered July 7,
2015. The order denied defendant’s notion to set aside his sentence
pursuant to CPL 440. 20.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
(see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d 985, 985 [4th
Dept 1990]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00993
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, APPELLANT,
\% MVEMORANDUM AND ORDER

RAMVEL BELL- SCOTT, DEFENDANT- RESPONDENT.

WLLIAM J. FITZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORRA M VH TE
OF COUNSEL), FOR APPELLANT.

Appeal from an order of the Suprene Court, Onondaga County (John
J. Brunetti, A J.), dated Septenber 20, 2016. The order granted that
part of defendant’s omi bus notion seeking to suppress oral statenents
made to Syracuse Police detectives.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the law, that part of the ommi bus notion
seeking to suppress defendant’s statenents is denied, and the matter
is remtted to Suprene Court, Onondaga County, for further proceedings
on the indictnent.

Menorandum  The Peopl e appeal from an order granting that part
of defendant’s ommi bus notion seeking to suppress oral statenents that
he made to Syracuse Police detectives. W agree with the People that
Suprene Court erred in suppressing those statenents, and we therefore
reverse the order, deny that part of the omni bus notion seeking
suppression of defendant’s statenents and renmt the matter to Suprene
Court for further proceedings on the indictnent.

Contrary to the court’s conclusion, the evidence at the Huntl ey
hearing establishes that defendant was not in custody when he nmade the
statenents, and thus Mranda warni ngs were not required (see generally

Mranda v Arizona, 384 US 436, 467 [1966]). “In determ ning whether a
def endant was in custody for Mranda purposes, ‘[t]he test is not what
t he def endant thought, but rather what a reasonabl e [person], innocent

of any crinme, would have thought had he [or she] been in the
defendant’s position’ ” (People v Kelley, 91 AD3d 1318, 1318 [4th Dept
2012], Iv denied 19 Ny3d 963 [2012], quoting People v Yukl, 25 Ny2d
585, 589 [1969], cert denied 400 US 851 [1970]). W reject
defendant’s contention that the People failed to neet their “burden of
showi ng that [he] voluntarily went to the [detectives’ office] where
he all egedly made the incul patory statenents” (People v Gonzal ez, 80
NY2d 883, 884 [1992]). Indeed, the People “properly denonstrated by
unchal | enged hearsay testinony” that defendant voluntarily acconpani ed
the officers to the detectives’ office for questioning and, inasnmuch
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as defendant did not dispute that fact in either his notion papers or
his argunents on the notion, that testinony was sufficient to sustain
t he Peopl e’ s burden (People v Rodriguez, 188 AD2d 564, 564 [2d Dept
1992], |v denied 81 Ny2d 892 [1993]; see generally People v Norman,
304 AD2d 405, 405 [1st Dept 2003], Iv denied 100 Ny2d 623 [2003]). W
further conclude that defendant was not in custody when he nmade the
statenents because he was informed that he was not under arrest and
that he woul d be going honme that day, he was not handcuffed, he was
permtted to | eave the interview room several tinmes, he never asked to
| eave the office nor was he told that he could not | eave, and he was
not arrested that day (see People v Wakfall, 108 AD3d 1115, 1115-1116
[4th Dept 2013], Iv denied 21 Ny3d 1078 [2013]; see al so People v

Wl bert, 192 AD2d 1109, 1109-1110 [4th Dept 1993], |lv denied 81 NY2d
1082 [1993]; People v Anderson, 145 AD2d 939, 939-940 [4th Dept 1988],
v denied 73 NY2d 974 [1989]).

The People’s further contention that the court erred in denying
their request to reopen the hearing is academc in |ight of our
determ nation

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF ClI NDY A. KRI EGAR,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

TI MOTHY MCCARTHY, RESPONDENT- RESPONDENT.

ROBERT A. DI NI ERI, CLYDE, FOR PETI TI ONER- APPELLANT.

LORENZO NAPQOLI TANO, ROCHESTER, ATTORNEY FOR THE CHI LDREN

Appeal froman order of the Famly Court, Wayne County (R chard
M Healy, J.), entered August 18, 2017 in a proceedi ng pursuant to
Fam |y Court Act article 6. The order granted respondent’s notion to
dism ss the petition for nodification of a custody order.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is denied,
and the petition is reinstated, and the nmatter is remtted to Fam |y
Court, Wayne County, for further proceedings in accordance with the
follow ng nmenorandum I n this proceedi ng pursuant to Fam |y Court Act
article 6, petitioner nother filed a petition to, inter alia, nodify a
prior order of joint |legal custody by awardi ng her sole |egal custody.
Respondent father noved to dismss the petition, and Fam |y Court
granted the notion. W agree with the nother that the court erred in
granting the notion and sumarily di sm ssing her petition.

It is well settled that “ ‘[a] hearing is not automatically
requi red whenever a parent seeks nodification of a custody order
(Matter of DO Fiore v Scott, 2 AD3d 1417, 1417 [4th Dept 2003]). 1In
order to survive a notion to dismss and warrant a hearing, “ ‘a
petition seeking to nodify a prior order of custody and visitation
must contain factual allegations of a change in circunstances
warranting nodification to ensure the best interests of the child ~
(Matter of Gelling v McNabb, 126 AD3d 1487, 1487 [4th Dept 2015]; see
D Fiore, 2 AD3d at 1417-1418). Wen faced with such a notion, “the
court nmust give the pleading a liberal construction, accept the facts
al l eged therein as true, accord the nonnoving party the benefit of
every favorabl e inference, and determ ne only whether the facts fit
wi thin a cogni zabl e | egal theory” (Matter of Machado v Tanoury, 142
AD3d 1322, 1323 [4th Dept 2016]). Here, we conclude that the nother
adequately all eged a change in circunstances warranting a nodification
of the prior order, i.e., that the father has repeatedly and
consistently neglected to exercise his right to full visitation and

”
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has endangered the children by exposing themto individuals who
engaged in drug use (see generally Matter of Kelley v Fifield, 159
AD3d 1612, 1613-1614 [4th Dept 2018]; Matter of Farner v Farner, 152
AD3d 1212, 1214 [4th Dept 2017]; Machado, 142 AD3d at 1323). W
therefore reverse the order, deny the notion, reinstate the petition
and remt the nmatter to Famly Court for a hearing thereon.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF RENE MONTES, PETI TI ONER- RESPONDENT,
\% MVEMORANDUM AND ORDER

TERI NA JOHNSQN, RESPONDENT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR RESPONDENT- APPELLANT.

MARK D. FUNK, CONFLI CT DEFENDER, ROCHESTER ( KATHLEEN P. REARDON OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

TANYA CONLEY, ROCHESTER, ATTORNEY FOR THE CHI LD.

Appeal from an anmended order of the Famly Court, Mnroe County
(Thomas W Polito, R), entered July 10, 2017 in a proceedi ng pursuant
to Famly Court Act article 6. The anended order, inter alia, granted
pri mary physical custody of the subject child to petitioner.

It is hereby ORDERED that the anended order so appealed fromis
unani nously nodified on the law by striking fromthe first ordering
par agr aph the words “and subject to periods of visitation with the
Mot her and the Father shall encourage [the child] to visit with her
Mot her,” and as nodified the anended order is affirnmed w thout costs,
and the matter is remtted to Famly Court, Mnroe County, for further
proceedi ngs in accordance with the followi ng menmorandum Respondent
not her appeal s from an anmended order that, inter alia, granted
petitioner father’'s petition to nodify a prior custody order by
awar di ng him primary physical custody of their daughter. W agree
with the nother that Family Court erred in failing to set a specific
and definitive visitation schedule (see Matter of Shonyo v Shonyo, 151
AD3d 1595, 1597-1598 [4th Dept 2017], |v denied 30 NY3d 901 [2017];
Gllis v Gllis, 113 AD3d 816, 817 [2d Dept 2014]; Matter of Mirray v
Parisella, 41 AD3d 902, 904 [3d Dept 2007]). W therefore nodify the
anended order by striking fromthe first ordering paragraph the words
“and subject to periods of visitation with the Mdther and the Father
shal |l encourage [the child] to visit with her Mdther,” and we remtt
the matter to Famly Court to fashion a specific and definitive
schedul e for visitation between the nother and daughter. W have
considered and rejected the nother’s remai ning contentions.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01332
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF M CHAEL J. BUCKLEY,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

JACQUELYN KLEI NAHANS, RESPONDENT- RESPONDENT.

AVDURSKY, PELKY, FENNELL & WALLEN, P.C., OSVEGO (COURTNEY S. RADI CK OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

DAVI S LAW OFFI CE PLLC, OSWEQRO ( STEPHANI E N. DAVI S OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

SAMUEL J. SUGAR, FULTON, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Famly Court, Oswego County (Thomas
Benedetto, R ), entered July 14, 2017 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anong other things, awarded
respondent sole | egal and physical custody of the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner father appeals froman order that, inter
alia, awarded respondent nother sole |egal and physical custody of the
parties’ two children. W reject the father’s contention that Famly
Court’s determnation is not supported by a sound and substanti a
basis in the record. In making an initial custody determ nation, the
court is “required to consider the best interests of the child by
reviewi ng such factors as ‘maintaining stability for the child,

t he hone environment with each parent, each parent’s past performance,
relative fitness, ability to guide and provide for the child s overal
wel | -being, and the willingness of each parent to foster a
relationship with the other parent’ ” (Kaczor v Kaczor, 12 AD3d 956,
958 [3d Dept 2004]; see Matter of Chilbert v Soler, 77 AD3d 1405, 1406
[4th Dept 2010], Iv denied 16 Ny3d 701 [2011]). W agree with the
court that those factors weigh in the nother’s favor, especially with
respect to the last factor, and thus the court’s determ nation that it
isinthe children's best interests to award sole custody to the

not her has a sound and substantial basis in the record (see Matter of
Shaw v Antes, 274 AD2d 679, 680-681 [3d Dept 2000]).

The father failed to preserve for our review his contention that
the court was biased agai nst himbecause he failed to nake a notion
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asking the court to recuse itself (see Matter of Shonyo v Shonyo, 151
AD3d 1595, 1596 [4th Dept 2017], |v denied 30 NYy3d 901 [2017]). The
father also failed to preserve for our review his contention that the
Attorney for the Children (AFC) was bi ased agai nst hi m because he
failed to nmake a notion seeking the AFC s renoval (see Matter of

El ni ski v Junker, 142 AD3d 1392, 1393 [4th Dept 2016]).

W reject the father’s contention that he was denied effective
assi stance of counsel at the hearing on the ground that counsel failed
to renew his request for an adjournnment. “ ‘There is no denial of
ef fective assistance of counsel . . . arising froma failure to nake a
notion or argunent that has little or no chance of success’ ” (Matter
of Lundyn S. [Al-Rahim S.], 144 AD3d 1511, 1512 [4th Dept 2016], Ilv
deni ed 29 NY3d 901 [2017]). W further reject the father’s contention
with respect to the remaining instances of alleged ineffective
assi stance of counsel inasnmuch as he did not “ ‘denobnstrate the
absence of strategic or other legitimte explanations’ for counsel’s
al | eged shortcom ngs” (People v Benevento, 91 Ny2d 708, 712 [1998];
see Matter of Elijah D. [Allison D.], 74 AD3d 1846, 1847 [4th Dept
2010]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02187
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

W LLI AM LANDAHL AND KI MBERLY LANDAHL,
PLAI NTI FFS- RESPONDENTS,

\% MEMORANDUM AND ORDER

DANI EL B. STEIN AND TRUDY STEI'N
DEFENDANTS- APPELLANTS.

LAW OFFI CES OF ROBERT L. HARTFORD, GETZVILLE (JENNI FER V. SCH FFMACHER
OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered March 29, 2017. The order denied the notion
of defendants for sunmmary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menorandum Plaintiffs conmenced this action seeking damages for
injuries allegedly sustained by plaintiff WIIiam Landahl when a stair
tread on the stairs of an outdoor deck |ocated on defendants’ property
broke, causing himto fall. W agree with defendants that Suprene
Court erred in denying their notion for sunmary judgnment di sm ssing
the conplaint. Defendants net their initial burden of establishing
that they neither created nor had actual or constructive notice of the
al | egedly dangerous or defective condition of the stair tread, and
plaintiffs failed to raise a triable issue of fact in opposition (see
generally King v Samis E., Inc., 81 AD3d 1414, 1414-1415 [4th Dept
2011]). Contrary to plaintiffs’ contention, “[t]he photographs of the
accident site, which did not [clearly] depict [the stairs], and the
affidavit of the plaintiff[s’] expert, who never inspected the
staircase, were insufficient to raise a triable issue of fact”

(Hof fman v Brown, 109 AD3d 791, 792 [2d Dept 2013]).

We have considered plaintiffs’ remaining contentions and concl ude
they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01216
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

IN THE MATTER OF Tl MOTHY MCCARTHY,
PETI TI ONER- RESPONDENT- RESPONDENT,

\% MEMORANDUM AND ORDER

Cl NDY A. KRl EGAR
RESPONDENT- PETI TI ONER- APPELLANT.

ROBERT A. DI NI ERI, CLYDE, FOR RESPONDENT- PETI TI ONER- APPELLANT.

LORENZO NAPQOLI TANO, ROCHESTER, ATTORNEY FOR THE CHI LDREN

Appeal from an order of the Famly Court, Wayne County (Daniel G
Barrett, J.), entered February 17, 2017 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, continued joint
| egal custody of the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent - petitioner nother appeals from an order
that, inter alia, denied her petition to nodify the prior order of
custody and directed that the parties continue to share joint |ega
custody of their children. W affirm

“I't is well established that alteration of an established custody
arrangenent will be ordered only upon a showi ng of a change in
circunstances [that] reflects a real need for change to ensure the
best interest[s] of the child[ren]” (Matter of Carey v W ndover, 85
AD3d 1574, 1574 [4th Dept 2011], |v denied 17 NY3d 710 [2011]

[internal quotation marks omitted]). Contrary to the nother’s
contention, we conclude that there is a sound and substantial basis in
the record for Famly Court’s determnation that the nother failed to
establish a change in circunstances (see Matter of Avola v Horning,
101 AD3d 1740, 1740-1741 [4th Dept 2012]). Although the record
establishes that the parties have difficulty conmmunicating with each
other, the nother failed to denonstrate that those conmunication

probl ems have changed since the prior custody order was entered (see
id. at 1741). Contrary to the nother’s further contention, “a court’s
determi nation regardi ng custody and visitation i ssues, based upon a
first-hand assessnent of the credibility of the witnesses after an
evidentiary hearing, is entitled to great weight and will not be set
aside unless it lacks an evidentiary basis in the record” (Mtter of
Saunders v Stull, 133 AD3d 1383, 1383 [4th Dept 2015] [i nternal
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guotation marks omtted]). Here, there is no basis in the record to
give less weight to the court’s determ nation on the ground that the
trial judge recused hinself after issuing the order on appeal.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

675

CA 17-02157
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

J. MCHAEL SI MONI AND CAROL SI MONI,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

EASTMAN KODAK COVPANY AND JOHNSON CONTROLS, | NC.,
DEFENDANTS- APPELLANTS- RESPONDENTS.

THE LAWFIRM CF JANNCE M [ ATI, P.C., PITTSFORD (JANICE M |ATI CF
COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT EASTMAN KODAK COVPANY.

RUPP BAASE PFALZGRAF & CUNNI NGHAM LLC, ROCHESTER (AMY L. DI FRANCO OF
COUNSEL), FOR DEFENDANT- APPELLANT- RESPONDENT JOHNSON CONTROLS, | NC.

ROACH, BROWN, MCCARTHY & CGRUBER, P.C., BUFFALO (ADAM P. DEI SI NGER OF
COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal s from an order of the Suprenme Court, Mnroe County (Renee
Forgensi Mnarik, A J.), entered Novenber 13, 2017. The order denied
the notion of defendant Johnson Controls, Inc. for summary judgnent
di sm ssing the second anended conplaint and all cross cl ai ns agai nst
it and denied the notion of defendant Eastnan Kodak Conpany for
sumary judgnent dism ssing the second anended conpl ai nt against it
and for summary judgnment on its cross claimagainst defendant Johnson
Controls, Inc., for contractual indemification.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 15 and 16, 2018,

It is hereby ORDERED t hat said appeal s are unani nously dism ssed
Wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01885
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

SUSAN D. MONG ELO, PLAI NTI FF- RESPONDENT,
\% ORDER

DAVID J. MONG ELO, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

JAMES OSTROWBKI, BUFFALO, FOR DEFENDANT- APPELLANT.

HOGANW LLI G PLLC, AMHERST (DI ANE R TIVERON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Mark
Montour, J.), dated Decenber 23, 2016. The order, anong other things,
granted plaintiff’s quantum neruit application for counsel fees.

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs (see Loafin’ Tree Rest. v Pardi [appeal No. 1], 162 AD2d
985, 985 [4th Dept 1990]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01886
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

SUSAN D. MONG ELO, PLAI NTI FF- RESPONDENT,
\% ORDER

DAVID J. MONG ELO, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

JAMES OSTROWBKI, BUFFALO, FOR DEFENDANT- APPELLANT.

HOGANW LLI G PLLC, AMHERST (DI ANE R TIVERON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Dani el
Furlong, J.), entered July 31, 2017. The order awarded a noney
judgrment to HoganWIlig, PLLC, in the anmount of $31, 852. 64.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01887
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

SUSAN D. MONG ELO, PLAI NTI FF- RESPONDENT,
\% ORDER

DAVID J. MONG ELO, DEFENDANT- APPELLANT.
(APPEAL NO. 3.)

JAMES OSTROWBKI, BUFFALO, FOR DEFENDANT- APPELLANT.

HOGANW LLI G PLLC, AMHERST (DI ANE R TIVERON OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Dani el
Furlong, J.), dated Cctober 19, 2017. The order granted that part of
defendant’ s notion seeking | eave to reargue, and deni ed those parts of
defendant’s notion seeking to stay and/or vacate an order of the court
dat ed Decenber 23, 2016.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00108
PRESENT: SM TH, J.P., CARNI, DEJOSEPH, NEMOYER, AND CURRAN, JJ.

NI CHOLAS SPARKS, | NDI VI DUALLY AND AS PARENT AND
NATURAL GUARDI AN OF HUNTER SPARKS, AN | NFANT,
PLAI NTI FF- RESPONDENT,

\% MVEMORANDUM AND ORDER

FOCUS 1 LLC, DEFENDANT- APPELLANT,
SANDRA CHI APPONE, MARTI N CH APPONE
DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANTS.

GCERGEN, MANSON & MCCARTHY, BUFFALO (KELLY J. PHI LIPS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CAMPBELL & ASSCCI ATES, EDEN (R COLIN CAMPBELL OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

BARCLAY DAMON LLP, BUFFALO (THOVAS A. DI GATI OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, N agara County (Dani el
Furlong, J.), entered April 11, 2017. The order denied the notion of
def endant Focus 1 LLC for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this action seeking damages for
injuries sustained by his infant son (child) when the child fell from
a wooden platformlocated in a tree. At the tine of the incident, the
child lived with plaintiff in a nobile home park owned by defendant
Focus 1 LLC (Focus). Focus nmaintained a playground on the northern
portion of its property, next to which were trails and a wooded area
t hat began on Focus’s property and continued onto the adjacent
property owned by defendants Sandra Chi appone and Martin Chi appone.
Thus, portions of the trails and wooded area were | ocated on both
Focus’ s property and the Chi appones’s property.

Bef ore depositions were conducted, Focus noved for sunmary
j udgment dismssing the conplaint and all cross clains against it on
the grounds that it did not owm the | and where the el evated pl atform
was | ocated and did not create or contribute to the condition that
caused the child s accident. Suprene Court denied the notion w thout
prejudice to renew, and we affirm
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We agree with plaintiff that the notion is premature because
di scovery has not been conpleted and thus “informati on necessary to
oppose the notion[, particularly with respect to whether Focus created
or contributed to the dangerous condition,] remained within [Focus’s]
excl usi ve know edge” (Buffamante Whi pple Buttafaro, Certified Public
Accountants, P.C v Dawson, 118 AD3d 1283, 1284 [4th Dept 2014]; see
CPLR 3212 [f]; see generally Singh v Avis Rent A Car Sys., Inc., 119
AD3d 768, 770 [2d Dept 2014]). Moreover, we note that Focus failed to
meet its initial burden of establishing that it did not own the
property where the accident occurred i nasmuch as Focus did not subnit
an affidavit fromanyone with personal know edge whether the site of
t he accident was actually |located on Focus's property (see generally
CPLR 3212 [b]; Zuckerman v City of New York, 49 Ny2d 557, 562-563
[ 1980]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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TP 18-00049
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF MACKPASSI ON HUI TT, PETI TI ONER,
\% ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered January 8, 2018) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 15-01432
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

TOVMMY JACKSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE ( SARA A. GOLDFARB OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered June 24, 2015. The judgnment convicted defendant,
upon a jury verdict, of crimnal possession of a weapon in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]). Contrary to defendant’s contention,
upon view ng the evidence in the [ight nost favorable to the People,
we conclude that the evidence is legally sufficient to establish that
he possessed a | oaded firearm outside of his honme or place of business
(see generally People v Danielson, 9 NY3d 342, 349 [2007]; People v
Bl eakl ey, 69 Ny2d 490, 495 [1987]). A police officer and a civilian
ri de-al ong passenger testified that they observed defendant wal k away
and turn his body upon seeing the police vehicle in which they were
riding, and they subsequently observed defendant reach toward his
wai st band area and make a throwing notion with his right arm Mnents
|ater, the police officer retrieved a handgun fromthe area where any
obj ect thrown by defendant woul d have | anded (see People v Recore, 56
AD3d 1233, 1234 [4th Dept 2008], |v denied 12 NY3d 761 [2009]; People
v Reed, 45 AD3d 1333, 1333-1334 [4th Dept 2007], |v denied 10 NY3d 843
[2008]). “Despite the lack of forensic evidence, the People supplied
t he necessary proof through circunstantial evidence, i.e., eyew tness
testi mony and surroundi ng circunstances” (People v Butler, 148 AD3d
1540, 1540 [4th Dept 2017], lv denied 29 NY3d 1090 [2017] [internal
guotation marks omtted]). W reject defendant’s further contention
that the verdict is against the weight of the evidence. Even
assum ng, arguendo, that a different verdict would not have been
unr easonabl e, we conclude that, viewing the evidence in light of the
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el ements of the crine as charged to the jury (see Daniel son, 9 NY3d at
349), it cannot be said that the jury failed to give the evidence the
wei ght it should be accorded (see generally Bl eakl ey, 69 Ny2d at 495).

Def endant failed to preserve for our review his contention that,
in determning the sentence to be inposed, the court penalized himfor
exercising his right to a jury trial, inasnmuch as defendant did not
rai se that contention at sentencing (see People v Stubinger, 87 AD3d
1316, 1317 [4th Dept 2011], Iv denied 18 NY3d 862 [2011]). |In any
event, that contention is without nerit. “[T]he nere fact that a
sentence inposed after trial is greater than that offered in
connection with plea negotiations is not proof that defendant was
puni shed for asserting his right to trial . . . , and there is no
indication in the record before us that the sentencing court acted in
a vindictive manner based on defendant’s exercise of the right to a
trial” (id. [internal quotation marks omtted]). Finally, the
sentence is not unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00749
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMVES BROWN, DEFENDANT- APPELLANT.

JAMES S. KERNAN, PUBLI C DEFENDER, LYONS (KI MBERLY J. CZAPRANSKI OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL D. CALARCO, DI STRICT ATTORNEY, LYONS (BRUCE A. ROSEKRANS OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Wayne County Court (John B
Nesbitt, J.), rendered March 2, 2017. The judgment convicted
def endant, upon his plea of guilty, of assault in the second degree,
crimnal possession of a weapon in the third degree, reckless
endangernent in the second degree and crim nal possession of a weapon
in the fourth degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of, inter alia, assault in the second degree
(Penal Law 8 120.05 [2]) and crimnal possession of a weapon in the
third degree (8 265.02 [1]). Defendant failed to nove to withdraw his
plea or to vacate the judgnment of conviction and thus failed to
preserve for our review his contention that his plea was not know ng
and voluntary because, inter alia, County Court did not inform him of
the trial rights that he was giving up until after he pleaded guilty
(see People v Scott, 151 AD3d 1702, 1702 [4th Dept 2017], |v denied 29
NY3d 1133 [2017]; see generally People v Rojas, 147 AD3d 1535, 1536
[4th Dept 2017], |v denied 29 Ny3d 1036 [2017]; People v Brown, 115
AD3d 1204, 1205 [4th Dept 2014], |v denied 23 NY3d 1060 [2014]). In
any event, we reject defendant’s contention. “It is axiomatic that
the court ‘need not engage in any particular litany’ in order to
ensure that a defendant makes a ‘ knowi ng, voluntary and intelligent
choi ce anong alternative courses of action” . . . and, here, the
record establishes that defendant’s plea was a know ng, voluntary and
intelligent choice” (Scott, 151 AD3d at 1702). The record belies
defendant’s further contention that his plea was not voluntary or
intelligent because the court failed to notify defendant in advance of
his plea that one of the charges would constitute a violent felony
of fense. Indeed, the record is clear that the assault charge
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constituted the violent felony offense and, contrary to defendant’s
contention, the charge of crimnal possession of a weapon in the third
degree was not upgraded to a violent felony offense. Finally, the
record al so belies defendant’s contention that the plea was not
voluntary or intelligent because there was confusion regarding the
appropriate sentence, inasnmuch as “the record reflects that defendant
was aware of the sentence to be inposed” (People v Dickerson, 61 AD3d
1220, 1221 [3d Dept 2009], |v denied 12 Ny3d 924 [2009]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 17-01201
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

Ol S B. TILFORD, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (THERESA L. PREZI OSO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, N agara County
(Richard C Kloch, Sr., A J.), rendered June 12, 2017. The judgnent
convi cted defendant, upon his plea of guilty, of attenpted arson in
t he second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted arson in the second degree (Penal Law
88 110. 00, 150.15), defendant contends that his waiver of the right to
appeal is invalid. W reject that contention. Suprene Court
“ *did not inproperly conflate the waiver of the right to appeal wth
those rights automatically forfeited by a guilty plea” ” (People v
MIls, 151 AD3d 1744, 1745 [4th Dept 2017], |v denied 29 NY3d 1131
[ 2017] ; see People v Tabb, 81 AD3d 1322, 1322 [4th Dept 2011], Iv
deni ed 16 NY3d 900 [2011]). Defendant’s valid waiver of the right to
appeal enconpasses his challenge to the severity of the sentence (see
MIls, 151 AD3d at 1745).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01419
PRESENT: WHALEN, P.J., SMTH PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF ANGELA TUBI LEW CZ,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

DAVI D STYLES, RESPONDENT- APPELLANT.

KOSLOSKY & KOSLOSKY, UTICA (W LLIAM L. KOSLOSKY OF COUNSEL), FOR
RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Oneida County (Joan E
Shkane, J.), entered July 24, 2017 in a proceeding pursuant to Famly
Court Act article 8. The order, inter alia, commtted respondent to
the Oneida County Jail for two consecutive six-nonth jail terns for
viol ations of a court order.

It is hereby ORDERED that said appeal is unaninously dism ssed
W t hout costs.

Menorandum  On appeal froman order in which Famly Court, inter
alia, found that respondent violated a tenporary order of protection,
respondent’s sole contention is that the court exceeded its authority
in inmposing two consecutive six-nmonth jail ternms based on the
viol ations. The appeal fromthe order “is academc . . . [because
respondent] has served the period of incarceration, and there is no
aneliorative action for this Court to take” (Matter of Trentacoste v
Trentacoste, 211 AD2d 724, 726 [2d Dept 1995], |Iv denied 86 Ny2d 707
[ 1995]; see Matter of Geritano v Geritano, 212 AD2d 788, 788 [2d Dept
1995]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-01612
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF SHAWN S.

CSVEGO COUNTY DEPARTMENT OF SOCI AL SERVI CES, OPI Nl ON AND ORDER
PETI TI ONER- RESPONDENT.

COURTNEY S. RADI CK, ESQ , ATTORNEY FOR THE CHI LD,

APPELLANT.

COURTNEY S. RADI CK, OSWEGDO, ATTORNEY FOR THE CHI LD, APPELLANT PRO SE

NELSON LAW FI RM MEXI CO (ALLI SON J. NELSON OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

SHI Rl M NOTHENBERG, NEW YCORK CI TY, FOR LAWERS FOR CHI LDREN, | NC.,
AM CUS CURI AE.

Appeal from an order of the Famly Court, Oswego County (Kinberly
M Seager, J.), entered July 11, 2017 in a proceeding pursuant to
Fam |y Court Act article 10. The order, insofar as appealed from
directed the subject child to be present for any permanency hearing.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and those paragraphs
ordering the child to be present at the permanency hearing are
vacat ed.

Opi ni on by TrRouTMAN, J.:

The issue before us is whether Famly Court has the authority to
conpel a child to participate in a pernmanency hearing when that child
has wai ved his or her right to participate follow ng consultation with
his or her attorney (see Famly & Act 8 1090-a [a] [2]). W hold
that the court does not have such authority. W therefore concl ude
that the court erred in ordering the subject child to be present at
t he permanency heari ng.

The child was freed for adoption in 2014. A pernmanency heari ng
was schedul ed for March 30, 2017, and notice of the hearing was
provided to the child, who was then 14 years old. One week before the
schedul ed hearing date, the Attorney for the Child (AFC) filed a form
indicating that the child, after consultation with the AFC, waived his
right to participate in the hearing. The AFC appeared at the hearing
on the child s behalf and reiterated that the child had wai ved his
right to participate in the hearing. The court stated, however, that
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it was “required by |aw to have sonme comuni cation” with the child,
and that the child would therefore be required to appear at the next
schedul ed hearing date. The AFC objected to the child s conpelled
participation. The court overrul ed the objection, schedul ed the
hearing to continue on April 12, 2017, and, in the order that was
ultimately entered, directed the child to “be present, either in
person or electronically,” on that date. After two adjournnents, the
per manency hearing resumed on May 11, 2017, and the child appeared by
t el ephone. The hearing concluded on that date.

In a witten decision, the court noted that, “[i]n 2007, Famly
Court Act 8§ 1089 (d) was anended to require judges to engage in
age-appropriate consultation with a child who is the subject of a
per mnency hearing” (Matter of Shawn S., 59 Msc 3d 277, 280 [Fam Ct,
Gswego County 2017]). Although the court reasoned that nore recent
amendnents to the Famly Court Act “would appear to clearly” allow a
child to waive his or her right to participate, the statute “shoul d
not be read to give children the final say” (id. at 284-285). The
court concluded, without citing to any authority, that a court “should
be allowed to consider the totality of the circunstances” to determn ne
whet her a child’ s unequi vocal waiver of the right to participate
shoul d be respected (id. at 286).

We note at the outset that this appeal is noot inasnmuch as the
per mmnency hearing has concluded (see Matter of Jonathan S. [Isnel da
S.], 79 AD3d 539, 539 [1st Dept 2010]; see also Matter of Herald Co. v
Wi senberg, 59 Ny2d 378, 381 [1983]). Nevertheless, we concl ude that
t he exception to the nootness doctrine applies because “the issue is
likely to recur, typically evades review and rai ses a significant
guestion not previously determ ned” (Matter of Latanya H [Hal vorsen],
89 AD3d 1528, 1529 [4th Dept 2011], citing Matter of Hearst Corp. v
Clyne, 50 Ny2d 707, 714-715 [1980]).

W agree with the AFC that the court |acked the authority to
conpel the child to be present at the permanency hearing. The
question is one of statutory interpretation. “Wen interpreting a
statute, ‘our primary consideration is to discern and give effect to
the [I]egislature’s intention” ” (Matter of Avella v Gty of New York,
29 NY3d 425, 434 [2017]; see Makinen v City of New York, 30 NY3d 81,
85 [2017]). To discern the intent of the legislature, we first | ook
to the | anguage enployed in the statute and, where the disputed
| anguage i s unanbi guous, we are bound “to give effect to its plain
meani ng” (Makinen, 30 NY3d at 85 [internal quotation marks omtted]).
I n doing so, we nmust consider “ ‘the natural signification of the
wor ds enpl oyed, and if they have a definite neaning, which involves no
absurdity or contradiction, there is no roomfor construction and
courts have no right to add to or take away fromthat neaning ”

(Maj ewski v Broadal bin-Perth Cent. Sch. Dist., 91 Ny2d 577, 583
[ 1998], quoting Tonpkins v Hunter, 149 Ny 117, 122-123 [1896]).

Here, the statutory | anguage is clear and unanbi guous. Although
t he permanency hearing nust include “an age appropriate consultation
with the child” (Famly C Act 8 1090-a [a] [1]), that requirenment may
not “be construed to conpel a child who does not wish to participate
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in his or her permanency hearing to do so” (8 1090-a [g]). The choice
belongs to the child. Indeed, “[a] child age fourteen and ol der shal
be permtted to participate in person in all or any portion of his or
her pernmanency hearing in which he or she chooses to partici pate”

(8 1090-a [b] [1]). Moreover, “a child who has chosen to participate
in his or her permanency hearing shall choose the manner in which he
or she shall participate, which may include participation in person,
by tel ephone or avail able el ectronic neans, or the issuance of a
witten statement to the court” (8 1090-a [c]). Although the court
may limt the participation of a child under the age of 14 based on
the best interests of the child (see 8 1090-a [a] [3]; [b] [2]), the
court lacks the authority to conpel the participation of a child who
has wai ved his or her right to participate in a permnency hearing
after consultation with his or her attorney (see § 1090-a [a] [2];

[a]).

The court erred inits interpretation. It is not for the court
to consider whether valid legislation is wise, or to allowits own
policy assessnment, no matter how seriously considered, to supplant the
j udgnment of the legislature (see Chicago, B. & Q R Co. v MQuire
219 US 549, 569 [1911]; Matter of County of Chenung v Shah, 28 NY3d
244, 263 [2016]). Accordingly, we conclude that the order insofar as
appeal ed from shoul d be reversed and those paragraphs ordering the
child to be present at the permanency hearing shoul d be vacat ed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CAF 17-00626
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

IN THE MATTER OF JOSEPH N. CAPGOBI ANCO,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

M CHELLE A. CAPGOBI ANCO, RESPONDENT- RESPONDENT

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (DAN ELLE K. BLACKABY OF
COUNSEL), FOR PETI TI ONER- APPELLANT.

NCRVAN P. DEEP, CLINTON, FOR RESPONDENT- RESPONDENT.

ANDREW S. GREENBERG, SYRACUSE, ATTORNEY FOR THE CHI LD

Appeal from an order of the Fam |y Court, Onondaga County (Karen
Stanislaus, R ), entered February 28, 2017 in a proceeding pursuant to
Famly Court Act article 6. The order, anong other things, awarded
respondent sol e custody of the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 6, petitioner father appeals froman order that nodified a
prior joint custody order by awardi ng respondent nother sole | ega
custody of the subject child, with visitation to the father. Al though
both the father and the nother petitioned for sole custody of the
child, the father now contends for the first tinme on appeal that
Fam |y Court erred in failing to continue joint custody. That
contention therefore is not properly before us (see Matter of Voorhees
v Talerico, 128 AD3d 1466, 1467 [4th Dept 2015], |v denied 25 NY3d 915
[ 2015]). W neverthel ess conclude that “ ‘the evidence at the hearing
established that the parties have an acrinonious relationship and are
not able to communi cate effectively with respect to the needs and
activities of their child[ ], and it is well settled that joint
custody is not feasible under those circunstances’ ” (Matter of Ladd v
Krupp, 136 AD3d 1391, 1392 [4th Dept 2016]). W note that the father
does not di spute on appeal that the court, having found that an award
of sole custody was warranted, properly determined that it was in the
best interests of the child for the nother to be the custodial parent
(see generally id. at 1392-1393). Instead, the father further
contends only that the court erred in failing to award himadditiona
visitation tinme wwth the child. Contrary to the father’s contenti on,
the visitation schedule ordered by the court is supported by a sound
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and substantial basis in the record (see Matter of Golda v Radtke, 112
AD3d 1378, 1378 [4th Dept 2013]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01986
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

JOSE RI VERA, CLAI MANT- APPELLANT,
\% ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 120113.)
(APPEAL NO. 1.)

GOLDBERGER & DUBIN, P.C., NEWYORK CI TY (STACEY VAN MALDEN COF
COUNSEL), FOR CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( PATRI CK A. WOODS OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Judith A Hard, J.),
entered February 19, 2016. The order, anong other things, granted the
notion of defendant for |eave to anmend its answer.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs (see Architectural Bldrs. v Pollard, 267 AD2d 704, 705
[ 3d Dept 1999]; see also CPLR 5501 [a] [1]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01987
PRESENT: WHALEN, P.J., SM TH, PERADOTTO, DEJOSEPH, AND TROUTMAN, JJ.

JOSE RI VERA, CLAI MANT- APPELLANT,
\% ORDER
STATE OF NEW YORK, DEFENDANT- RESPONDENT.

(CLAIM NO. 120113.)
(APPEAL NO. 2.)

GOLDBERGER & DUBIN, P.C., NEWYORK CI TY (STACEY VAN MALDEN COF
COUNSEL), FOR CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( PATRI CK A. WOODS OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Clains (Judith A Hard, J.),
entered Septenber 14, 2017. The order denied the notion of claimant
for summary judgnent, granted the cross notion of defendant for
sumary judgnent and di smssed the claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decisions
at the Court of C ains.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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MARLON BENNETT, CLAI MANT- APPELLANT,
\% MVEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 124031.)

FRANZBLAU DRATCH, P.C., NEWYORK CITY (BRIAN M DRATCH OF COUNSEL),
FOR CLAI MANT- APPELLANT.

BARBARA D. UNDERWOCD, ATTORNEY GENERAL, ALBANY (OAEN DEMUTH OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Cains (Renee Forgensi
Mnarik, J.), entered March 7, 2017. The order granted the notion of
def endant for sunmmary judgnment and di sm ssed the claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
and the claimis reinstated.

Menorandum Claimant, a former prison inmate, filed this claim
to recover damages for injuries that he sustained when he allegedly
fell as a result of a dangerous condition on a wal kway at the
correctional facility where he had been incarcerated. The Court of
Clainms granted defendant’s notion for sunmary judgnment di sm ssing the
claim That was error

We agree with claimant that the court erred in granting the
noti on upon concluding that the alleged defect was trivial as a natter
of law. In seeking summary judgnent on that ground, defendant was
required to “make a prima facie show ng that the defect [was], under
t he circunstances, physically insignificant and that the
characteristics of the defect or the surrounding circunstances [did]
not increase the risks it pose[d]” (Hutchinson v Sheridan H |l House
Corp., 26 Ny3d 66, 79 [2015]; see Clauss v Bank of Am, N A, 151 AD3d
1629, 1631 [4th Dept 2017]). “[Plhysically small defects [are]
actionabl e when their surrounding circunstances or intrinsic
characteristics nake themdifficult for a pedestrian to see or to
identify as hazards or difficult to traverse safely on foot”
(Hut chi nson, 26 NY3d at 79; see Langgood v Carrols, LLC, 148 AD3d
1734, 1735 [4th Dept 2017]). For exanple, physically small defects
have been found to be actionable due to the presence of other defects
in the surroundi ng area (see Hutchinson, 26 Ny3d at 78, citing Young v
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Cty of New York, 250 AD2d 383, 384 [1lst Dept 1998]). Moreover, the
Court of Appeals has cautioned that “a mechanistic disposition of a
case based exclusively on the dinension of the sidewal k defect is
unaccept able” (Trincere v County of Suffolk, 90 Ny2d 976, 977-978
[1997]; see Lupa v Gty of Oswego, 117 AD3d 1418, 1419 [4th Dept
20141) .

Even assum ng, arguendo, that defendant net its burden of
denonstrating that the defect was trivial as a matter of |aw, we
conclude that claimant raised an issue of fact (see generally
Zuckerman v City of New York, 49 Ny2d 557, 562 [1980]). In claimant’s
deposition testinony, which defendant submtted in support of the
notion, claimant testified that he was proceedi ng al ong a wal kway from
t he housing area to the commissary. It had rained, and a | arge puddle
of water had accurmul ated on the wal kway. C aimant attenpted to step
over the flooded portion of the wal kway, but his foot came down on a
portion of the wal kway that was cracked and damaged. The concrete
shifted under his foot, causing himto |ose his balance, and he fell.

I n opposition, clainmant submtted the deposition testinony of two
correction officers who testified that inmtes are required to use the
wal kway and are prohibited fromstepping on the grass. One of those
correction officers testified that he had to step around the puddle in
the past, but he could not recall whether he avoided it by stepping on
the grass. Viewing the facts and surroundi ng circunstances in the
light nost favorable to claimant (see Valente v Lend Lease [ US]

Constr. LMB, Inc., 29 Ny3d 1104, 1105 [2017]), we conclude that there
is an issue of fact whether the wal kway was “difficult to traverse
safely on foot” (Hutchinson, 26 NY3d at 79).

We al so agree with claimant that defendant failed to neet its
burden of establishing that it |acked actual or constructive notice of
the all egedly dangerous condition (see Rivera v Tops Mts., LLC, 125
AD3d 1504, 1505 [4th Dept 2015]; see generally Gordon v Anerican
Museum of Natural Hi story, 67 Ny2d 836, 837-838 [1986]), and thus that
the court erred in granting defendant’s notion on that alternative
ground. I n support of the notion, defendant submtted the affidavit
of a correction officer who had worked at the prison for the prior 27
years. The correction officer averred that he was famliar with the
wal kway and its condition before clainmant fell, that the concrete was
broken and uneven, and that water can gather there after it rains, but
he did not consider the condition to be dangerous. Furthernore, the
correction officer averred that he periodically wal ked the prenises to
| ook for anything in need of repair, and claimnt testified at his
deposition that the wal kway was cracked prior to his arrival at the
prison and that it flooded every tine it rained.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

IN THE MATTER OF JUSTI N CORDOVA, PETI TI ONER
\% MVEMORANDUM AND ORDER
ANTHONY ANNUCCI , ACTI NG COW SSI ONER, NEW YORK

STATE DEPARTMENT OF CORRECTI ONS AND COVMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOCD, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by order of the Supreme Court, Wom ng County [M chael M
Mohun, A.J.], entered January 8, 2018) to review a determ nation of
respondent. The determ nation found after a tier Ill hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determnation, following a tier Ill hearing, that
petitioner violated various inmate rules, including assault on an
inmate in violation of inmate rule 100.10 (7 NYCRR 270.2 [B] [1] [i]).
Contrary to petitioner’s contention, the determnation is supported by
substantial evidence (see generally People ex rel. Vega v Smth, 66
Ny2d 130, 139 [1985]), i.e., the m sbehavior report and the hearing
testinmony of its author, which established that petitioner approached
the victimfrom behind and cut himand that, imediately after the
incident, the victimidentified petitioner as the assailant (see
generally Matter of Foster v Coughlin, 76 NY2d 964, 966 [1990]). The
confidential testinony heard by the Hearing Oficer provided a
sufficient basis upon which to assess the credibility of the
statenents nmade by the victimto the author of the report (see Matter
of Porter v Annucci, 156 AD3d 1430, 1430-1431 [4th Dept 2017]).
Petitioner’s denials raised, at nost, an issue of credibility for
resolution by the Hearing Oficer (see Foster, 76 NY2d at 966).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 01081
PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

RASHAWN C. AUSTI N, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DANI EL PUNCH OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Kenneth F. Case,
J.), rendered January 6, 2016. The judgnent convicted defendant, upon
his plea of guilty, of manslaughter in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his guilty plea of manslaughter in the first degree (Penal Law
§ 125.20 [1]). W reject defendant’s contention that County Court
erred in failing to fulfill its statutory obligation to consider
whet her the circunstances warranted yout hful offender treatnent (see
CPL 720.20 [1]; People v Rudol ph, 21 NY3d 497, 499 [2013]). At
sentencing, the court denied defendant youthful offender treatnent,
and attributed the denial to the seriousness of the crine. W
conclude that the court’s remarks establish that it “nmade an
i ndependent determ nation” whether to adjudi cate defendant a yout hf ul
of fender (People v R chardson, 128 AD3d 988, 989 [2d Dept 2015], Iv
deni ed 25 NY3d 1206 [2015]). Defendant’s valid waiver of the right to
appeal enconpasses his challenge to the severity of the sentence,

i ncludi ng the period of postrel ease supervision (see People v Bl as,
120 AD3d 585, 585 [2d Dept 2014], |v denied 24 NY3d 1001 [2014]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00018
PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

LASHAWN L. HARRI S, DEFENDANT- APPELLANT.

ROSEMARI E RI CHARDS, G LBERTSVI LLE, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRICT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgnment of the Steuben County Court (Marianne
Furfure, A J.), rendered Novenber 3, 2016. The judgnent convicted
def endant, upon his plea of guilty, of aggravated unlicensed operation
of a notor vehicle in the first degree.

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant on March 12, 2018, and by the attorneys for the
parties on February 22 and April 16, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
upon sti pul ati on.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LESTER SCARBROUGH, DEFENDANT- APPELLANT.

ROBERT M GRAFF, LOCKPORT, FOR DEFENDANT- APPELLANT.
LESTER SCARBROUGH, DEFENDANT- APPELLANT PRO SE

CARCLI NE A. WOJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Niagara County Court (Sara Shel don,
J.), rendered February 17, 2016. The judgnent convicted defendant,
upon his plea of guilty, of attenpted rape in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted rape in the first degree (Pena
Law 88 110.00, 130.35 [1]). Contrary to defendant’s contention in his
mai n and pro se supplenental briefs, we conclude that his waiver of
the right to appeal is valid (see generally People v Lopez, 6 Ny3d
248, 256 [2006]). “The *‘plea colloquy, together with the witten
wai ver of the right to appeal, adequately apprised defendant that the
right to appeal is separate and distinct fromthose rights
automatically forfeited upon a plea of guilty ” (People v WIllians,
132 AD3d 1291, 1291 [4th Dept 2015], |v denied 26 NY3d 1151 [2016];
see People v Weinstock, 129 AD3d 1663, 1663 [4th Dept 2015], |v denied
26 NY3d 1012 [2015]; People v Smith, 122 AD3d 1300, 1301 [4th Dept
2014], Iv denied 25 Ny3d 1172 [2015]). Defendant’s challenge in his
mai n and pro se supplenental briefs to the legal sufficiency of the
evi dence before the grand jury does not survive either his guilty plea
(see People v Hansen, 95 Ny2d 227, 232 [2000]; People v Gswold, 151
AD3d 1756, 1756-1757 [4th Dept 2017], |v denied 29 NY3d 1131 [2017]),
or his valid waiver of the right to appeal (see People v Aiveri, 49
AD3d 1208, 1208 [4th Dept 2008]). Defendant’s contention in his main
and pro se supplenmental briefs that defense counsel was ineffective
for failing to afford himan opportunity to testify before the grand
jury and for failing to conduct a thorough investigation also does not
survive either his guilty plea or his valid waiver of the right to
appeal (see People v Gandin, 63 AD3d 1604, 1604 [4th Dept 2009], Iv
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denied 13 Ny3d 744 [2009]). W further conclude that defendant’s
valid waiver of the right to appeal enconpasses his challenge in his
mai n and pro se supplenental briefs to the severity of the sentence
(see People v Cochran, 156 AD3d 1474, 1474 [4th Dept 2017], |v denied
30 NY3d 1114 [2018]; People v Cberdorf, 136 AD3d 1291, 1292 [4th Dept
2016], |v denied 27 NY3d 1073 [2016]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

IN THE MATTER OF STACY MARTI NEZ,
PETI TI ONER- RESPONDENT,

\% ORDER

JASON M MCVASTERS, RESPONDENT- APPELLANT.

DENIS A. KITCHEN, JR , WLLIAMSVILLE, FOR RESPONDENT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR PETI TI ONER- RESPONDENT.

Appeal froman order of the Famly Court, Erie County (Lisa Bloch
Rodwin, J.), entered April 3, 2017 in a proceeding pursuant to Famly
Court Act article 6. The order, inter alia, granted the petition and
awar ded petitioner sole custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the report of
the Referee at Fam |y Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

IN THE MATTER OF SEAN B.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
ORDER
SUSAN B., RESPONDENT- APPELLANT.

CHARLES J. GREENBERG AMHERST, FOR RESPONDENT- APPELLANT.
JAMES E. BROAWN, BUFFALO, FOR PETI TI ONER- RESPONDENT.

REBECCA J. TALMJD, W LLI AMSVI LLE, ATTORNEY FOR THE CHI LD.

Appeal from an order of the Fam |y Court, Erie County (Sharon M
Lovallo, J.), entered July 8, 2016 in a proceeding pursuant to Famly
Court Act article 10. The order determ ned that respondent has
negl ected the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated at Famly Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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MALLORY C. EHLERS, PLAI NTI FF- APPELLANT,
\% ORDER

WLLIAM A. BYRNES AND ALL ERECTI ON AND CRANE
RENTAL CORP., DEFENDANTS- RESPONDENTS.

CH ACCHI A & FLEM NG LLP, HAMBURG (LI SA A. POCH OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

CARTAFALSA, TURPI N & LENOFF, LLP, NEWYORK CITY (BRIAN P. M NEHAN OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Matthew
J. Murphy, 111, AJ.), entered April 6, 2017. The order denied the
notion of plaintiff seeking | eave to renew her opposition to
defendants’ notion for sunmary judgnment di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01261
PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

CAROLYN D. MCCLENDQON, PLAI NTI FF- APPELLANT,
\% ORDER

LI LLI E V. WELCH, DEFENDANT- RESPONDENT.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

LAW COFFI CES OF JOHN TROP, BUFFALO ( MATTHEW T. MJURRAY, 111, OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered March 24, 2017. The order, inter alia, granted
in part the notion of defendant seeking to vacate plaintiff’s note of
i ssue and certificate of readi ness and seeking fees and costs.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 7, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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PRESENT: CARNI, J.P., LINDLEY, NEMOYER CURRAN, AND W NSLOW JJ.

IN THE MATTER OF MATTHEW M COBADQ
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
JOHN R SEARLES, CATTARAUGUS COUNTY

ADM NI STRATOR RECORD APPEALS OFFI CER
RESPONDENT- RESPONDENT.

MATTHEW M COBADO, PETI TI ONER- APPELLANT PRO SE

ERIC M FI RKEL, COUNTY ATTORNEY, LITTLE VALLEY, FOR
RESPONDENT- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Cattaraugus County (Jerem ah J. Mriarty, 111, J.),
entered February 25, 2016 in a proceeding pursuant to CPLR article 78.
The judgnent dism ssed the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froma judgnment that dism ssed
his CPLR article 78 petition seeking disclosure of certain docunents
pursuant to the Freedom of Information Law ([FO L] Public Oficers Law
art 6). W affirm The District Attorney and the Deputy Chief Cerk
of Cattaraugus County Court certified that their respective agencies
do not possess the requested docunents (see 8 89 [3] [a]; see also
Matter of Rattley v New York City Police Dept., 96 Ny2d 873, 875
[ 2001] ; Matter of Gould v New York City Police Dept., 89 Ny2d 267, 279
[ 1996] ). Even assum ng, arguendo, that the docunents requested by
petitioner under FOL exist, including the requested “Confidentia
| nformant (s) Sheet(s)” and “cooperative agreenment(s),” we note that
records concerning confidential informants and cooperation agreenents
are expressly exenpted fromdisclosure under FOL (see §8 87 [2] [e€]
[i], [iii]; Brown v Town of Amherst, 195 AD2d 979, 980 [4th Dept
1993]). Thus, contrary to petitioner’s contention, the court properly
di sm ssed the petition inasnuch as respondent’s denial of petitioner’s
FO L request was not affected by an error of |aw (see generally Mtter
of Spring v County of Monroe, 141 AD3d 1151, 1151 [4th Dept 2016]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 14- 00501
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, DEJOSEPH, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL T. CHESS, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS COF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Monroe County (Al ex
R Renzi, J.), rendered Decenber 11, 2013. The judgnent convi cted
def endant, upon a jury verdict, of rape in the first degree (three
counts) and robbery in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals froma judgnent
convicting himupon a jury verdict of three counts of rape in the
first degree (Penal Law 8 130.35 [1]) and robbery in the first degree
(8 160.15 [3]) and, in appeal No. 2, defendant appeals froma judgnent
convicting himupon the same jury verdict of two counts of rape in the
first degree (8 130.35 [1]), nenacing in the second degree (8§ 120. 14
[1]), and two counts of petit larceny (8 155.25). W note at the
outset that defendant’s contentions apply to both appeal s unl ess
speci fied otherwi se herein. W reject defendant’s contention that
Suprene Court abused its discretion in refusing to recuse itself (see
Peopl e v Hazzard, 129 AD3d 1598, 1598 [4th Dept 2015], |v denied 26
NY3d 968 [2015]). \Where, as here, “recusal is sought based upon
“inmpropriety as distinguished fromlegal disqualification, the judge .
. . is the sole arbiter’ ” of whether to grant such a notion (People v
Moreno, 70 Ny2d 403, 406 [1987]). Here, defendant nade no show ng
that the court displayed actual bias in its evidentiary rulings (see
People v McCray, 121 AD3d 1549, 1551 [4th Dept 2014], |v denied 25
NY3d 1204 [2015]). W further reject defendant’s contention that the
court’s remarks during the first trial, which ended in a mstrial,
were indicative of bias against defendant that carried over to the
second trial (see generally People v Wal ker, 100 AD3d 1522, 1523 [4th
Dept 2012], lv denied 20 NY3d 1104 [2013]).
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Def endant next contends that the court abused its discretion in
denying his requests for substitution of counsel. W reject that
contention. The determ nation “[w] hether counsel is substituted is
within ‘the discretion and responsibility’ of the trial judge . . . |,
and a court’s duty to consider such a notion is invoked only where a
def endant nmakes a ‘seemingly serious request[]’ ” (People v Porto, 16
NY3d 93, 99-100 [2010]; see People v Dodson, 30 NY3d 1041, 1042
[2017]). Defendant’s first request for new counsel was based on broad
conplaints that were insufficient to trigger the court’s duty to
inquire (see People v Jones, 149 AD3d 1576, 1577-1578 [4th Dept 2017],
v denied 29 Ny3d 1129 [2017]; People v Correa, 145 AD3d 1640, 1640-
1641 [4th Dept 2016]). In any event, we conclude that the court
conducted the requisite “mnimal inquiry” to determ ne whether
substitution of counsel was warranted (People v Sides, 75 Ny2d 822,
825 [1990]). The court “allowed defendant to air his concerns about
defense counsel, and . . . reasonably concluded that defendant’s vague
and generic objections had no nerit or substance” (People v Linares, 2
NY3d 507, 511 [2004]), and “properly concluded that defense counse
was ‘reasonably likely to afford . . . defendant effective assistance’
of counsel” (People v Bradford, 118 AD3d 1254, 1255 [4th Dept 2014],
| v deni ed 24 Ny3d 1082 [2014]). Defendant’s second and third requests
for new counsel “ ‘[a]t nobst, . . . evinced disagreenents with counse
over strategy . . . , which were not sufficient grounds for
substitution” ” (Bradford, 118 AD3d at 1255; see People v Jones, 107
AD3d 1584, 1585 [4th Dept 2013], |v denied 22 NY3d 1088 [2014],
reconsi deration deni ed 23 Ny3d 1021 [2014]). For exanple, defendant
conpl ai ned that defense counsel failed to nmake a bail application,
despite the fact that defendant commtted many of the crinmes charged
in appeal No. 2 when he was out on bail while a retrial was pending
for the charges in appeal No. 1. The court noted that it told counse
and defendant nmany tines that any bail application would have been
futile.

W reject defendant’s contention that the court erred in
permtting himto proceed pro se at the start of the second trial. In
order for a defendant’s waiver of the right to counsel to be know ng,
voluntary, and intelligent, the court nust “undertake a searching
inquiry designed to insur[e] that the defendant [is] aware of the
dangers and di sadvant ages of proceedi ng without counsel” (People v
Cranpe, 17 Ny3d 469, 481 [2011] [internal quotation marks omtted]),
and we conclude that the court conducted that inquiry before
determi ning that the wai ver was know ng, voluntary, and intelligent.
Contrary to defendant’s contention, his request to proceed pro se was
not equi vocal sinply because it was “preceded by an unsuccessf ul
request for new counsel” (People v Lewis, 114 AD3d 402, 404 [1st Dept
2014]; see People v Malone, 119 AD3d 1352, 1354 [4th Dept 2014], |v
deni ed 24 Ny3d 1003 [2014]). W reject defendant’s further contention
that the court erred in failing to grant himan adjournment to give
himnore time to prepare for the trial (see People v H ckman, 177 AD2d
739, 739 [3d Dept 1991], |v denied 79 Ny2d 920 [1992]).

Contrary to defendant’s contention, the court properly adnitted
evi dence of certain alleged bad acts by defendant that were rel evant
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to his intent to commt the crinmes herein (see generally People v
Cass, 18 NY3d 553, 561-562 [2012]). Defendant’s contention that the
court should have Iimted the Ml ineux evidence to the crines charged
in appeal No. 1 is not preserved for our review (see generally People
v WIllianms, 107 AD3d 1516, 1516 [4th Dept 2013], |v denied 21 NY3d
1047 [2013]), as is his contention that the court failed to issue an
order on the People’ s notion for consolidation, and we decline to
exerci se our power to review those contentions as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).
Contrary to defendant’s contention, the court’s failure to issue an
order on the consolidation notion does not constitute a node of
proceedi ngs error (see generally People v Thomas, 28 AD3d 239, 239

[ 1st Dept 2006], |v denied 6 NY3d 898 [2006]; People v Ads, 269 AD2d
849, 849 [4th Dept 2000]).

W reject defendant’s contention that the court abused its
di scretion in denying his notion for a mstrial after a sworn juror
was renoved, upon defendant’s consent, as grossly unqualified.
Al t hough the court was incorrect in believing that granting the notion
woul d have led to the application of double jeopardy (see People v
Ferguson, 67 Ny2d 383, 388 [1986]), we reject defendant’s contention
that this was the court’s sole ground for denying the notion. Rather,
the record establishes that the court properly concluded that there
was no basis for a mstrial inasmuch as the trial could proceed with
just one alternate juror (see CPL 270.30 [1]; People v Ashley, 145
AD2d 782, 783 [3d Dept 1988]).

Def endant contends that the court erred in sua sponte exercising
a perenptory challenge on defendant’s behalf to excuse a prospective
juror. Upon our review of the record, we conclude that defendant, who
was proceeding pro se at the tinme, in fact inpliedly requested that
chal l enge after consulting with standby counsel. W reject
defendant’s further contention that the court abused its discretion in
sua sponte excusing a juror for cause. The court’s questions showed
that the prospective juror had “a state of mnd that [was] likely to
preclude himfromrendering an inpartial verdict based upon the
evi dence adduced at the trial” (CPL 270.20 [1] [Db]; see People v
Vargas, 88 Ny2d 363, 379 [1996]).

Wth respect to appeal No. 1, we reject defendant’s contention
that the court erred in failing to suppress his statenents to a police
officer. W agree with the court that defendant was not in custody
where, as here, he was not handcuffed, he agreed to sit in the back of
the police vehicle, and the investigatory questioning was brief (see
People v Davis, 229 AD2d 969, 969-970 [4th Dept 1996], |v denied 88
NY2d 1020 [1996]). Wth respect to appeal No. 2, we reject
defendant’s contention that the conviction of one of the two counts of
both rape in the first degree and petit larceny is not supported by
legally sufficient evidence (see People v Bl eakley, 69 Ny2d 490, 495
[1987]). Furthernore, viewing the evidence in light of the elenents
of those crines as charged to the jury (see People v Daniel son, 9 Ny3d
342, 349 [2007]), we conclude that the verdict in appeal No. 2 is not
agai nst the wei ght of the evidence (see generally Bl eakley, 69 NY2d at
495) .
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Finally, we conclude that the sentence in each appeal is not
unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16-01192
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, DEJOSEPH, AND CURRAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT STANLEY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (ALAN WLLIAVS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered June 15, 2016. The judgnment convicted defendant, upon
his plea of guilty, of attenpted robbery in the third degree (two
counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of attenpted robbery in the
third degree (Penal Law 88 110.00, 160.05), for which he was sentenced
as a second felony offender to concurrent indeterm nate terns of
i mprisonnment of 2 to 4 years. Defendant failed to preserve for our
review his contention that County Court erred in finding that he is a
second fel ony offender based on a prior conviction of attenpted
reckl ess endangernment in the first degree, which is a legally
i npossi ble crine, because he did not challenge the predicate felony
statenent filed by the People pursuant to CPL 400.21 and did not
object to the court’s determ nation (see People v Smth, 73 Ny2d 961,
962-963 [1989]; People v WIllianms, 118 AD3d 1429, 1430 [4th Dept
2014], |Iv denied 24 Ny3d 1222 [2015]). In any event, defendant’s
contention lacks nmerit. It is well settled that a defendant may pl ead
guilty to a legally inpossible crine (see People v Foster, 19 Ny2d
150, 153-154 [1967]; People v Cordoba, 80 AD3d 461, 462 [1lst Dept
2011], Iv denied 16 Ny3d 857 [2011]), and there is no authority for
defendant’s claimthat a legally inpossible crine cannot be the prior
felony for predicate sentencing purposes.

Finally, even assum ng, arguendo, that defendant’s waiver of the
right to appeal does not enconpass his challenge to the severity of
t he sentence, we perceive no basis in the record upon which to nodify
the sentence as a matter of discretion in the interest of justice (see
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CPL 470.15 [6] [b]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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ANTHONY D. MCCLARY, DEFENDANT- APPELLANT.

M CHAEL G Cl ANFARANO, OSVEGO, FOR DEFENDANT- APPELLANT.
ANTHONY D. MCCLARY, DEFENDANT- APPELLANT PRO SE.

KRI STYNA S. M LLS, D STRI CT ATTORNEY, WATERTOMWN ( GECRGE R SHAFFER
11, OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Jefferson County Court (Kim H
Martusewi cz, J.), rendered July 24, 2015. The judgnment convicted
def endant, upon a jury verdict, of crimnal sale of a controlled
substance in the third degree (four counts), crimnal possession of a
controll ed substance in the third degree (five counts), crimnally
usi ng drug paraphernalia in the second degree (three counts) and
perjury in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, four counts of crimnal sale of a controlled
substance in the third degree (Penal Law 8 220.39 [1]) and five counts
of crimnal possession of a controlled substance in the third degree
(8 220.16 [1]), defendant contends that the evidence is legally
insufficient to support the conviction. Defendant failed to preserve
his contention for our review, inasnmuch as he nmade only a genera
notion for a trial order of dism ssal with respect to all but one
count (see People v Gray, 86 Ny2d 10, 19 [1995]) and, with respect to
t hat one count, he failed to renew his notion after presenting
evi dence (see People v Hines, 97 Ny2d 56, 62 [2001], rearg denied 97
NY2d 678 [2001]; People v Huitt, 149 AD3d 1481, 1482 [4th Dept 2017],
| v denied 30 NY3d 950 [2017]). We note, however, that “ ‘we
necessarily review the evidence adduced as to each of the el ements of
the crimes in the context of our review of defendant’s chall enge
regardi ng the wei ght of the evidence’ ” (People v Stepney, 93 AD3d
1297, 1298-1299 [4th Dept 2012], |v denied 19 NY3d 968 [2012]).
Viewi ng the evidence in light of the elenents of the crines as charged
to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that the verdict is not against the weight of the evidence
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(see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Defendant failed to preserve for our review his contention that
County Court inproperly penalized himfor exercising his right to a
jury trial when it inposed a sentence greater than that offered during
pl ea negotiations (see People v Jackson, 159 AD3d 1372, 1373 [4th Dept
2018]), and defendant concedes that he failed to preserve for our
review his contention concerning prosecutorial m sconduct on
summation. We decline to exercise our power to review those
contentions as a matter of discretion in the interest of justice (see
CPL 470.15 [6] [a]). To the extent that defendant’s contention that
he received ineffective assistance of counsel is based on matters
outside the record on appeal, his contention nust be raised by way of
a notion pursuant to CPL article 440 (see generally People v Johnson,
81 AD3d 1428, 1428 [4th Dept 2011], Iv denied 16 NY3d 896 [2011]). To
the extent that we are able to review the remaining instances of
al l eged ineffective assistance on the record before us, we concl ude
that he received neani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]).

Finally, the sentence inposed is not unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett

Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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TI MOTHY LANKFORD, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

TI MOTHY LANKFORD, DEFENDANT- APPELLANT PRO SE

WLLIAM J. FITZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered April 6, 2015. The judgnent convicted defendant,
upon a jury verdict, of burglary in the second degree and attenpted
petit |arceny.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law
§ 140.25 [2]) and attenpted petit larceny (88 110.00, 155.25). The
conviction arose froman incident in which police officers, responding
to a 911 call of a burglary in process, arrived to find defendant and
two other nmales dressed in black clothing on the porch of the subject
house. The inside of the house was ransacked and the front door was
damaged. d oves and nmasks were found on the other two nmen, and a
third set of gloves and a bl ack ski mask were found discarded in the
al l eyway next to the hone, which was situated underneath the porch on
whi ch def endant had been found. A crowbar and the victinis cell phone
were recovered fromthe backpack carried by one of the other nen.
Def endant initially denied knowing the two nmen and insisted that he
had just been found at the wwong place at the wong tine. Testinony
given at trial by the nother of one of the other two nen established
t hat defendant was related to both nmen, had known themall of his
life, and had at one tinme lived for a period of time with one of the
nmen.

Def endant’ s contention in his main and pro se supplenental briefs
that the evidence is legally insufficient because the People failed to
establish that he engaged in any crimnal conduct is unpreserved for
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our review by his general notion for a trial order of dism ssal based
on “the failure of the People to prove a prima [facie] case” (see
People v Gray, 86 Ny2d 10, 19 [1995]; People v Parsons, 30 AD3d 1071
1072 [4th Dept 2006], |v denied 7 NY3d 816 [2006]). Although

def endant raised that contention in his CPL 330.30 notion, “a notion
pursuant to CPL 330. 30 does not preserve for our review a contention
that is not otherw se preserved” (People v Cal kins, 1 AD3d 1021, 1022
[4th Dept 2003], Iv denied 1 NY3d 625 [2004]).

Viewi ng the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention in his main and pro se
suppl emental briefs that the verdict is against the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
Wil e an acquittal may not have been unreasonabl e, we concl ude that
“the jury correctly weighed the evidence when it convicted defendant
of [burglary in the second degree and attenpted petit |arceny]”
(Dani el son, 9 NY3d at 349). “Geat deference is to be accorded to the
[factfinder]’s resolution of credibility issues based upon its
superior vantage point and its opportunity to view w tnesses, observe
denmeanor and hear the testinony” (People v Martin, 122 AD3d 1424, 1425
[4th Dept 2014], |v denied 25 Ny3d 951 [2015] [internal quotation
marks omtted]), and we see no reason to disturb the jury's
credibility determ nations.

We further conclude, contrary to defendant’s contention in his
pro se supplenental brief, that defense counsel provided neani ngf ul
representation (see generally People v Benevento, 91 Ny2d 708, 712
[1998]). Counsel diligently presented defendant’s theory of the case,
effectively cross-exam ned w t nesses, provided cogent opening and
closing statenments, and | odged appropriate objections throughout the
proceedings. Wth respect to the specific contentions raised by
def endant concerning the allegedly ineffective representati on he
recei ved, we conclude that defendant was not “denied effective
assi stance of trial counsel nerely because counsel [did] not make a
notion or argunent that [had] little or no chance of success” (People
v Joslyn, 103 AD3d 1254, 1256 [4th Dept 2013], |v denied 21 NY3d 944
[2013] [internal quotation marks omtted]; see People v Barksdale, 129
AD3d 1497, 1498 [4th Dept 2015], |v denied 26 Ny3d 926 [2015],
reconsi deration denied 26 NY3d 1007 [2015]).

Contrary to defendant’s contention in his main brief, the
sentence is not unduly harsh or severe. W have reviewed defendant’s
remai ni ng contention in his pro se supplenmental brief and concl ude
that it is without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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M CHAEL T. CHESS, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERGENS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( DANI EL GROSS COF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Monroe County (Al ex
R Renzi, J.), rendered Decenber 11, 2013. The judgnent convi cted
def endant, upon a jury verdict, of rape in the first degree (two
counts), nenacing in the second degree and petit larceny (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Sanme nmenorandum as in People v Chess ([appeal No. 1] —AD3d —
[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CHRI STOPHER FI SCHER AND GABRI ELLE LONERGAN, ON
BEHALF OF THEMSELVES AND ALL OTHER EMPLOYEES
SI M LARLY SI TUATED, PLAI NTI FFS- APPELLANTS,

Vv ORDER
M CHAEL’ S BANQUET FACI LI TY, | NC., DEFENDANT,

JOSEPH GARGANO AND JOSEPH A. GARGANG,
RESPONDENTS.

THOVAS & SCLOVON LLP, ROCHESTER (JESSI CA L. LUKASI EW CZ OF COUNSEL),
FOR PLAI NTI FFS- APPELLANTS.

GROSS SHUMAN P. C., BUFFALO (KEVIN R LELONEK OF COUNSEL), FOR
RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Henry J.
Nowak, Jr., J.), entered January 9, 2017. The order denied the notion
of plaintiffs for | eave to anmend the conplaint to add Joseph Gargano
and Joseph A. Gargano as defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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BRYLI N HOSPI TAL, ALSO KNOWN AS BRYLI N HOSPI TALS,
DR KANG BALVI NDER, BUFFALO GENERAL PSYCHI ATRI C
UNI T AND BUFFALO GENERAL HOSPI TAL,

DEFENDANTS- RESPONDENTS.

LAW CFFI CE OF JOSEPH G MAKOWSBKI, LLC, BUFFALO (JOSEPH MAKOWBKI OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

FELDVAN Kl EFFER, LLP, BUFFALO ( ADELA APRODU CF COUNSEL), FOR
DEFENDANT- RESPONDENT BRYLI N HOSPI TAL, ALSO KNOWN AS BRYLI N HOSPI TALS.

RI COTTA & VI SCO, BUFFALO (TOVAS J. CALLOCCHI A OF COUNSEL), FOR
DEFENDANT- RESPONDENT DR. KANG BALVI NDER.

ROACH, BROWN, MCCARTHY & CGRUBER, P.C., BUFFALO (ADAM P. DEI SI NGER OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS BUFFALO GENERAL PSYCHI ATRI C
UNI T AND BUFFALO GENERAL HOSPI TAL.

Appeal from an order of the Suprene Court, Erie County (Paula L
Feroleto, J.), entered August 7, 2017. The order denied plaintiff’s
nmotion for |leave to renew and | eave to reague.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied |leave to reargue is unaninously dism ssed and the order is
affirmed w thout costs.

Menorandum I n this nmedical mal practice action, defendants noved
for, inter alia, sunmary judgnment dism ssing the second anended
conpl ai nts against them Suprene Court granted the notions, and
plaintiff nmoved for |eave to renew and reargue. Plaintiff now appeals
froman order denying his nmotion. W dismss the appeal fromthat
part of the order denying that part of plaintiff’'s notion seeking
| eave to reargue inasmuch as no appeal lies therefrom (see Kirchner v
County of Niagara, 153 AD3d 1572, 1574 [4th Dept 2017]). Contrary to
plaintiff’s contention, the court properly denied that part of the
noti on seeking leave to renew. Plaintiff failed to submt “new facts
not offered on the prior notion[s] that would change the prior
determ nation” (CPLR 2221 [e] [2]; see Matter of Kairis v Gaham 118
AD3d 1494, 1494-1495 [4th Dept 2014]). The alleged new facts were
known to plaintiff and presented to the court at oral argunent of
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def endant s’ noti ons.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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IN THE MATTER OF BABY BOY O

BRI TTNEY L. P. AND NI CHOLAS J. P., VEMORANDUM AND ORDER
PETI TI ONERS- RESPONDENTS;

MELCDY O., RESPONDENT- APPELLANT;

ADOPTION S. T.A R, AND SEAN D. LAIR, GUARD AN

AD LI TEM RESPONDENTS- RESPONDENTS.

NI XON PEABODY LLP, ALBANY (CAI TLIN A. DONOVAN OF COUNSEL), FOR
RESPONDENT- APPELLANT.

ASHCRAFT FRANKLI N & YOUNG, LLP, ROCHESTER ( GREGORY A. FRANKLI N OF
COUNSEL), FOR PETI TI ONERS- RESPONDENTS.

GLEASON, DUNN, WALSH & O SHEA, ALBANY (BRENDAN C. O SHEA OF COUNSEL),
FOR RESPONDENT- RESPONDENT ADOPTION S. T. A R

DEVALK, POAER, LAIR & WARNER, P.C., SODUS (SEAN D. LAIR OF COUNSEL),
RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Surrogate’s Court, Wayne County
(Richard M Healy, S.), entered March 16, 2017. The order granted the
petition for approval of the adoption of Baby Boy O

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Shortly after the birth of the subject child, Ml ody
O. (respondent), the child s biological nother, executed a surrender
of guardi anshi p and custody of the child to respondent Adoption
S.T.A' R Respondent subsequently executed a revocation of her
surrender, and the parties, pursuant to a stipulated order, |ater
agreed that her surrender of the child was voluntary and effective and
that her revocation was proper and tinely. The stipul ated order
triggered a hearing to determ ne the issue of custody of the child
based on his best interests (see Social Services Law 8 384 [5], [6]).

Soci al Services Law 8 384 (6) provides that, “[i]n an action or
proceeding to determ ne the custody of a child not in foster care
surrendered for adoption and placed in an adoptive honme or to revoke
or annul a surrender instrunent in the case of such child placed in an
adoptive honme, the parent or parents who surrendered such child shal
have no right to the custody of such child superior to that of the
adoptive parents, notw thstanding that the parent or parents who
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surrendered the child are fit, conpetent and able to duly naintain,
support and educate the child. The custody of such child shall be
awar ded solely on the basis of the best interests of the child, and
there shall be no presunption that such interests will be pronoted by
any particular custodial disposition.” “The primary factors to be
considered in determ ning what custodial disposition will be in a
child s best interests include the ability to provide for the child s
enotional and intellectual devel opnent, the quality of the hone

envi ronnment, and the parental guidance provided . . . In addition,

ot her rel evant considerations include the original placenent of the
child, the length of that placenment, the financial status and ability
of the parents to provide for the child, and the relative fitness of
t he prospective adoptive parents and the biol ogi cal parents” (Matter
of Anya W [Darryl W-—halika W-R ], 156 AD3d 709, 710 [2d Dept
2017]).

Contrary to respondent’s contention, we conclude that the
determ nation of Surrogate’'s Court to permt petitioners, the adoptive
parents, to conplete the adoption is supported by the record inasnuch
as “the adoptive parents denonstrated the ability to establish and
mai ntai n conti nuous stable rel ati onshi ps and enpl oynent, and the
record denonstrates that they are better suited to neet the day-to-day
and life-long physical, enotional, and material needs of the child”
(1d. at 709; see Matter of Baby Boy M, 269 AD2d 450, 450-451 [2d Dept
2000]).

W simlarly reject respondent’s contention that the Surrogate
erred in crediting the expert testinony regardi ng bondi ng and
attachnment disorder. In our view, that testinony was not unduly
specul ative, and the fact that the studies cited by the expert were
based on children renoved fromtheir biological parents, as opposed to
t heir adoptive parents, was an issue relevant to the weight to be
given to the testinony, not its adm ssibility (see generally Likos v
Ni agara Frontier Tr. Metro Sys., Inc., 149 AD3d 1474, 1476 [4th Dept
2017]).

We reject respondent’s further contentions concerning the
validity of her surrender. The record establishes that her
unanbi guous, open-court stipulation that the surrender was vol untary
was reduced to an order that provided, inter alia, that respondent
“recogni zes that her surrender was properly, voluntarily, and
knowi ngly given, w thout undue pressure and not under duress; and she
wi t hdraws any objections which she has nade to the manner in which her
surrender was given” (see CPLR 2104).

Finally, contrary to respondent’s contention, we conclude that
she was not denied effective assistance of counsel inasnmuch as she did
not “denonstrate the absence of strategic or other legitimate
expl anations for counsel’s alleged shortcom ngs” (Matter of Reinhardt
v Hardison, 122 AD3d 1448, 1449 [4th Dept 2014] [internal quotation
mar ks omtted]; see Matter of Brenden O, 20 AD3d 722, 723 [3d Dept
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2005]) .

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

744

CA 18-00029
PRESENT: CENTRA, J.P., PERADOTTO, LINDLEY, DEJOSEPH, AND CURRAN, JJ.

MARI A FEDERCZYK, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
GARDEN GATE HEALTH CARE FACI LI TY AND GARDEN GATE

HEALTH CARE FACI LITY, LLC
DEFENDANTS- RESPONDENTS.

BROMWN CHI ARl LLP, BUFFALO (THERESA M WALSH OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

HARRI S BEACH PLLC, BUFFALO (JASON T. BRI TT OF COUNSEL), FOCR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered March 9, 2017. The order, insofar as appeal ed
from granted that part of defendants’ notion seeking summary judgnent
di smssing the conplaint to the extent that the conplaint, as
anplified by the supplenental bill of particulars, alleges that
def endants’ all eged negligence was a proxi mate cause of plaintiff’s
Septenber 9, 2013 fall.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs, that part of the notion
with respect to the 2013 injury is denied and the conplaint, as
anplified by the supplenental bill of particulars, is reinstated to
t hat extent.

Menmorandum  Plaintiff comrenced this action seeking damages
arising fromthe all eged negligent care and treatnent she received
whil e she was an inpatient at defendant Garden Gate Health Care
Facility (Garden Gate) in Novenber 2008. Plaintiff alleged that
def endants’ care and treatnent caused her to devel op foot sores
requiring hospitalization in Decenber 2008 as well as subsequent
treat ment because the foot sores never fully resolved, and she all eged
that she fractured her right femur when she tripped and fell in 2013
as a result of the continuing treatnent related to her foot sores.

Def endants noved for summary judgnent dism ssing the conplaint, and
Suprene Court granted the notion in part, dism ssing the conplaint, as
anplified by the supplenmental bill of particulars, to the extent that
it related to the 2013 injury and to the extent that plaintiff sought
punitive damages. Plaintiff, as [imted by her brief, challenges only
that part of the order concerning the 2013 injury.
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We agree with plaintiff that the court erred in granting that
part of defendants’ notion with respect to the 2013 injury. Although
defendants net their initial burden by submtting an expert’s
affidavit establishing that any negligence by defendants was not a
proxi mate cause of the 2013 fall, plaintiff raised triable issues of
fact to defeat the notion (see Sel nensberger v Kal eida Health, 45 AD3d
1435, 1435-1436 [4th Dept 2007]; see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]). Plaintiff submtted the affidavit of
a physician who averred that the foot sores devel oped while she was an
inpatient at Garden Gate, as a result of defendants’ negligent care
and treatnment. Moreover, he averred that plaintiff underwent
continuous treatnent due to those injuries and it was that treatnent
that ultimtely caused the fall and subsequent injuries in 2013. W
t hus conclude that “[t]he notion papers presented a credibility battle
between the parties’ experts, and issues of credibility are properly
left to a jury for its resolution” of those issues (Barbuto v Wnthrop
Uni v. Hosp., 305 AD2d 623, 624 [2d Dept 2003]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JASON ALAN MARSH, TOWN OF MACHI AS AND TOMNN OF
MACHI AS H GHWAY DEPARTMENT, DEFENDANTS- RESPONDENTS.

LI PSI TZ GREEN SCI ME CAMBRI A LLP, BUFFALO (JOHN A. COLLI NS OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

BOUVI ER LAW LLP, BUFFALO (NORMAN E. S. GREENE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Cattaraugus County
(Jeremah J. Moriarty, I1l, J.), entered July 20, 2017. The order,
i nsofar as appeal ed from dism ssed the conpl ai nt agai nst defendants
Jason Al an Marsh and Town of Machi as upon defendants’ notion for
sumary j udgnent .

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the |l aw without costs, the notion is denied in
part and the conplaint is reinstated agai nst defendants Jason Al an
Marsh and Town of Machi as.

Menorandum I n February 2015, plaintiff was driving to church
wi th his daughter when he crested a hill and observed a snowpl ow owned
by def endant Town of Machias and driven by its enpl oyee, defendant
Jason Al an Marsh (collectively, defendants), traveling in reverse up
the hill. Plaintiff was unable to brake in tinme and struck the rear
end of the plow. The plow continued in reverse for three to four
seconds follow ng inpact while pushing plaintiff’s vehicle, before
Marsh realized that the collision had occurred. Plaintiff thereafter
commenced this action alleging that Marsh operated the snowlowin a
negl i gent and reckl ess manner and seeki ng danages for his injuries.
Def endant s and def endant Town of Machias H ghway Departnent (H ghway
Departnment) noved for sunmary judgnment di sm ssing the conplaint, and
Suprenme Court granted the nmotion. Plaintiff did not oppose the notion
with respect to the Hi ghway Departnent, and contends on appeal that
the court erred in granting those parts of the notion with respect to
def endants, who contended in support thereof that Marsh had not acted
with the requisite reckless disregard needed for a finding of
l[iability pursuant to Vehicle and Traffic Law § 1103 (b). W agree
with plaintiff, and we therefore reverse the order insofar as appeal ed
from



- 2- 750
CA 17-01873

Def endants failed to nmeet their initial burden of establishing
that Marsh did not operate the snowpl ow with reckl ess disregard for
the safety of others, and defendants thus were not entitled to sunmary
j udgnment di smissing the conplaint against them Vehicle and Traffic
Law 8§ 1103 (b) “exenpts fromthe rules of the road all vehicles
actually engaged in work on a highway” (Riley v County of Broonme, 95
NY2d 455, 465 [2000]; see Hof mann v Town of Ashford, 60 AD3d 1498,
1499 [4th Dept 2009]). However, the statute does not protect snowpl ow
drivers “fromthe consequences of their reckless disregard for the
safety of others” (8 1103 [b]). The operator of a snowpl ow acts with
such “reckl ess disregard” when he or she “ “acts in conscious
di sregard of a known or obvious risk that is so great as to nake it
hi ghly probable that harmw Il follow ” (Haist v Town of Newstead, 27
AD3d 1133, 1134 [4th Dept 2006]; see Bliss v State of New York, 95
NY2d 911, 913 [2000]; Rockland Coaches, Inc. v Town of C arkstown, 49
AD3d 705, 706 [2d Dept 2008]). The reckless disregard standard
“requires a showi ng of nore than a nonentary judgnent |apse” (Saarinen
v Kerr, 84 NY2d 494, 502 [1994]; see Riley, 95 Ny2d at 466).

Here, defendants’ subm ssions in support of the notion establish
that Marsh had been a driver of the snowplow route for 15 years and
was aware that an intersection where he could safely turn around was
| ess than a quarter of a mle away. Despite that know edge, Marsh
drove the snowplow in reverse, in front of a hill that obscured his
vi ew of approaching traffic on a narrow, two-lane country road with a
speed limt of 55 mles per hour, without first sounding his horn in
war ni ng. Marsh’s deposition testinony that he did not realize that he
had collided with plaintiff’'s vehicle until several seconds after the
collision raises a question of fact whether he was utilizing his rear
viewmrrors while traveling in reverse. W therefore conclude that
defendants failed to establish that Marsh was not reckless as a matter
of law or that the decisions nade by himconstituted a nonentary | apse
in judgnent (see Freitag v Village of Potsdam 155 AD3d 1227, 1231 [3d
Dept 2017], citing Bliss, 95 NY2d at 913; see generally Szczerbiak v
Pilat, 90 Ny2d 553, 556-557 [1997]; Saarinen, 84 NY2d at 502).

In view of our determ nation that defendants failed to neet their
initial burden, we do not consider the sufficiency of plaintiff’'s
opposi ng papers (see Wnegrad v New York Univ. Med. Ctr., 64 NY2d 851,
853 [1985]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 13-01133
PRESENT: WHALEN, P.J., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

M CHAEL W LSON, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL W LSON, DEFENDANT- APPELLANT PRO SE.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Onondaga County Court (Donald E. Todd, A J.), dated February 17,
2012. The order deni ed defendant’s notion pursuant to CPL 440.10 to
vacate the judgnent convicting defendant of rape in the first degree,
predatory sexual assault against a child and endangering the welfare
of a child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Onondaga
County Court for a hearing pursuant to CPL 440.30 (5) in accordance
with the sane nenorandumas in People v Wlson ([appeal No. 2] —AD3d
—[June 8, 2018] [4th Dept 2018]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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M CHAEL W LSON, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

D.J. & J.A. CIRANDO, ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL W LSON, DEFENDANT- APPELLANT PRO SE

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Departnment, from an order of
t he Onondaga County Court (Thomas J. Mller, J.), dated Novenber 25,
2014. The order deni ed defendant’s notion pursuant to CPL 440.10 to
vacate the judgnent convicting defendant of rape in the first degree,
predatory sexual assault against a child and endangering the welfare
of a child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the law and the matter is remtted to Onondaga
County Court for a hearing pursuant to CPL 440.30 (5) in accordance
with the foll ow ng menorandum Defendant was convicted in County
Court (Walsh, J.) of, inter alia, predatory sexual assault against a
child (Penal Law 8§ 130.96) and rape in the first degree (8 130.35 [1])
in 2010, and we affirmed the judgnent of conviction on direct appea
(People v Wlson, 112 AD3d 1317 [4th Dept 2013], |v denied 23 NY3d
1069 [2014]). Wile the direct appeal was pending, defendant filed
two separate CPL 440. 10 notions seeking to vacate the judgnent of
convi ction on various grounds, including ineffective assistance of
counsel, prosecutorial m sconduct, newy discovered evidence and
actual innocence. In the order in appeal No. 1, County Court (Todd,
A.J.) denied the first notion without a hearing. 1In the order in
appeal No. 2, County Court (Mller, J.) denied the second notion
followng a hearing related to the allegations of newly discovered
evi dence. W conclude that the court in appeal No. 1 erred in
summarily denying the first notion and, in appeal No. 2, erred in
failing to hold a hearing with respect to the claimof ineffective
assi stance of counsel.
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In both appeal Nos. 1 and 2, many of defendant’s allegations of
i neffective assi stance of counsel are based on evi dence outside the

record of the direct appeal. Were, as here, “an ineffective
assi stance of counsel claiminvolves . . . ‘mixed clains’ relating to
bot h record-based and nonrecord-based issues . . . [, such] claimnay

be brought in a collateral proceeding, whether or not the [defendant]
coul d have raised the claimon direct appeal” (People v Evans, 16 Ny3d
571, 575 n 2 [2011], cert denied 565 US 912 [2011]). In such
situations, i.e., where the “claimof ineffective assistance of

counsel cannot be resolved without reference to matter outside of the
record, a CPL 440.10 proceeding is the appropriate forumfor review ng
the claimin its entirety” (People v Kocaj, 160 AD3d 766, 767 [2d Dept
2018] [enphasis added]; see People v Taylor, 156 AD3d 86, 91-92 [3d
Dept 2017], |v denied 30 NY3d 1120 [2018]). That is because “each

al | eged shortcomng or failure by defense counsel should not be viewed

as a separate ‘ground or issue raised upon the notion” . . . Rather, a
“defendant’s claimof ineffective assistance of counsel constitutes a

single ground or issue upon which relief is requested’ ” (Taylor, 156

AD3d at 91). In other words, “such a claimconstitutes a single,

unified claimthat nust be assessed in totality” (id. at 92).

We thus conclude that the notions in appeal Nos. 1 and 2, insofar
as they raised allegations of ineffective assistance of counsel, were
not procedurally barred and should not have been sunmarily denied on
that ground. Moreover, we further conclude that the court in both
appeal s shoul d not have denied the notions w thout a hearing on the

respective clainms of ineffective assistance of counsel. In support of
his clainms in appeal Nos. 1 and 2, “defendant established that ‘there
were sufficient questions of fact . . . whether [trial counsel] had an

adequate explanation’ for [her] failure to pursue certain |ines of
defense on cross-exam nation or for [her] failure to call an expert on
defendant’ s behal f, and defendant ‘is therefore entitled to an
opportunity to establish that [he] was deprived of neani ngful |ega
representation’ ” (People v Cal davado, 26 Ny3d 1034, 1036 [2015]).

For exanpl e, defense counsel failed to address at trial evidence in

t he medi cal records that tended to disprove allegations of

penetration. W also note that defendant presented sworn allegations
supporting his contention that DNA buccal swabs were taken from hi m by
t he use of excessive force. Such an allegation, if true, would
support suppression of the damagi ng DNA evi dence had such a notion
been nade (see People v Smth, 95 AD3d 21, 26-28 [4th Dept 2012]). No
such notion was nade, and “[s]uch a failure, in the absence of a
reasonabl e explanation for it, is hard to reconcile with a defendant’s
constitutional right to. . . effective assistance of counsel” (People
v Turner, 5 NY3d 476, 481 [2005]). W thus reverse the orders in
appeal Nos. 1 and 2 and remt the matters to County Court to conduct a
si ngl e hearing before one judge on defendant’s respective clains of

i neffective assistance of counsel in their entirety.

Wth respect to defendant’s allegations of newy discovered
evidence in appeal No. 2, i.e., the victinms recantation of the
al | egations, we conclude that the court properly determ ned foll ow ng
a hearing that the victinms alleged recantation did not provide a
basis to vacate the judgnent of conviction (see generally People v
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Wong, 11 AD3d 724, 725-726 [3d Dept 2004]).

We have reviewed the nyriad other contentions rai sed by defendant
in both notions and conclude that they are without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOSHUA O. PETERKI N, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Steuben County Court (Joseph W
Latham J.), rendered April 3, 2014. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
(see People v Schol z, 125 AD3d 1492, 1492 [4th Dept 2015], Iv denied
25 Ny3d 1077 [2015]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JOSHUA O. PETERKI N, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

CARA A. VWALDMVAN, FAI RPORT, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal from a resentence of the Steuben County Court (Joseph W
Latham J.), rendered July 31, 2014. Defendant was resentenced upon
his conviction of attenpted crim nal possession of a controlled
substance in the third degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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JEFFREY MOORE, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SOCI ETY, SYRACUSE (KRI STEN N. MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered July 22, 2015. The judgnment convicted defendant,
upon his plea of guilty, of course of sexual conduct against a child
in the first degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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ZACHARY J. COLE, DEFENDANT- APPELLANT.

LAW OFFI CE OF DANIEL R ARCHI LLA, BUFFALO ( MARTHA E. DONOVAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FESSENDEN LAUMER & DEANGELO, PLLC, JAMESTOMN (MARY B. SCHI LLER OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Chautauqua County
(Frank A. Sedita, Ill, J.), entered Cctober 24, 2017. The order
deni ed the notion of defendant for summary judgnment dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00198
PRESENT: WHALEN, P.J., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

| SRAEL JENKI NS, PLAI NTI FF- RESPONDENT,
\% ORDER

WLLIE JAMES ALSTON, JR, ET AL., DEFENDANTS,
AND Tl EN NGUYEN, DEFENDANT- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (GRETA K. KOLCON OF COUNSEL), FOR
DEFENDANT- APPELLANT.

ATHARI & ASSQOCI ATES, LLC, NEW HARTFORD ( ELI ZABETH ALLERS OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (John J.
Ark, J.), entered June 29, 2017. The order denied the notion of
def endant Ti en Nguyen for summary judgnent dism ssing the conpl aint
agai nst her.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02090
PRESENT: WHALEN, P.J., CARNI, LINDLEY, DEJOSEPH, AND W NSLOW JJ.

BONNI E J. YONKER, PLAI NTI FF- APPELLANT,
\% ORDER

ANNALI S E. KAM NSKI, DOAN BUI CK, I NC., AND
DOAN MOTOR CARS, LLC, DEFENDANTS- RESPONDENTS.

W LLI AM MATTAR, P.C., WLLIAMSVILLE (MATTHEW J. KAI SER OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

GOLDBERG SEGALLA LLP, ROCHESTER (NI CHOLAS J. PONTZER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from a judgment of the Suprenme Court, Monroe County (Debra
A. Martin, A J.), entered Novenber 15, 2017. The judgnment, upon a
jury verdict, found in favor of defendants and agai nst plaintiff.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 17, 2018,

It is hereby ORDERED that said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

775

KA 16-01492
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CORBI N J. KINSEY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO | NC., BUFFALO (ROBERT L. KEMP CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Erie County (John L.
M chal ski, A.J.), rendered August 11, 2016. The judgnment convicted
def endant, upon his plea of guilty, of crimnal possession of stolen
property in the third degree, unauthorized use of a vehicle in the
third degree (two counts) and grand larceny in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of, inter alia, grand larceny in the third degree
(Penal Law 8§ 155.35 [1]), defendant contends that the waiver of the
right to appeal is not valid, and he challenges the severity of the
sentence. W agree with defendant that the waiver of the right to
appeal is invalid because the perfunctory inquiry made by Suprene
Court was “insufficient to establish that the court ‘engage[d] the
def endant in an adequate colloquy to ensure that the waiver of the
right to appeal was a knowi ng and voluntary choice’ " (People v Brown,
296 AD2d 860, 860 [4th Dept 2002], Iv denied 98 Ny2d 767 [2002]; see
People v Ham | ton, 49 AD3d 1163, 1164 [4th Dept 2008]). Although
def endant al so signed a witten waiver of the right to appeal, “[t]he
court did not inquire of defendant whether he understood the witten
wai ver or whether he had even read the waiver before signing it”
(Peopl e v Bradshaw, 18 NY3d 257, 262 [2011]; see People v Sanford, 138
AD3d 1435, 1436 [4th Dept 2016]). Neverthel ess, we conclude that the
sentence is not unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 14-00176
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

KI MBERLY J. JONES, ALSO KNOMWN AS Kl MBERLY SM TH,
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER, TREVETT CRI STO P. C
(ERIC M DOLAN OF COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (John L
DeMarco, J.), rendered July 1, 2013. The judgnent convicted
def endant, upon her plea of guilty, of arson in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 02101
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES J. GOULD, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT (JOSEPH G FRAZI ER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

CAROLI NE A. WQJTASZEK, DI STRI CT ATTORNEY, LOCKPORT ( THOVAS H. BRANDT
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Sara Shel don,
J.), rendered July 27, 2016. The judgnment convicted defendant, upon
his plea of guilty, of attenpted burglary in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  On appeal from a judgnment convicting himupon his
plea of guilty of attenpted burglary in the third degree (Penal Law
88 110. 00, 140.20), defendant contends that his waiver of the right to
appeal is not valid, and he challenges the severity of the sentence.
Contrary to defendant’s contention, the record establishes that he
voluntarily, know ngly and intelligently waived the right to appea
(see generally People v Lopez, 6 NY3d 248, 256 [2006]). The valid
wai ver of the right to appeal enconpasses his challenge to the
severity of the sentence (see People v Lococo, 92 Ny2d 825, 827
[ 1998]; cf. People v Maracle, 19 NY3d 925, 928 [2012]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 16- 01236
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LAVAR DAVI S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO | NC., BUFFALO (ROBERT L. KEMP CF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRICT ATTORNEY, BUFFALO (JULI E BENDER FI SKE OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (David W Fol ey,
A.J.), rendered July 11, 2016. The judgnment convicted def endant, upon
his plea of guilty, of crimnal possession of a weapon in the second
degree and crimnal possession of a controlled substance in the fifth
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]) and crimnal possession of a
control |l ed substance in the fifth degree (8 220.06 [5]). Wth respect
to defendant’s contention that evidence should have been suppressed as
the result of an unreasonable search and seizure, we affirmfor
reasons stated in the decision at County Court (Pietruszka, J.).
Contrary to defendant’s further contention, the two-year period of
postrel ease supervision inposed by County Court (Foley, A J.) for the
conviction of crimnal possession of a controlled substance in the
fifth degree is not illegal (see 88 70.45 [2] [c]; 70.70 [4] [b]), and
t he sentence inposed for that count is not unduly harsh or severe.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01275
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

REVEREND CHRI STOPHER EZEH, PLAI NTI FF- APPELLANT,
\% ORDER

DANI EL J. CONDON AND THE CATHOLI C DI OCESE OF
ROCHESTER, DEFENDANTS- RESPONDENTS.

CHRI STOPHER EZEH, PLAI NTI FF- APPELLANT PRO SE.

HARRI S BEACH PLLC, PI TTSFORD (AARON T. FRAZI ER OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (J.
Scott CQdorisi, J.), entered April 27, 2017. The order, anong ot her
t hings, granted the notion of defendants to dism ss the conplaint, and
di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02088
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

JULI E E. PASEK, | NDI VI DUALLY AND AS
PONER OF ATTORNEY FOR JAMVES G PASEK,
PLAI NTI FF- RESPONDENT,

\% ORDER

CATHOLI C HEALTH SYSTEM I NC., ET AL.,
DEFENDANTS,

GREGORY V. TOBIAS, M D. AND GEORGE R
BANCROFT, M D., DEFENDANTS- APPELLANTS.

ROACH, BROWN, MCCARTHY & CGRUBER, P.C., BUFFALO (J. MARK GRUBER CF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

BROMN CHI ARl LLP, BUFFALO (ANGELO S. GAMBI NO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Donna M
Siwek, J.), entered February 24, 2017. The order denied the notion of
defendants Gregory V. Tobias, MD., and George R Bancroft, MD., to
di sm ss the conpl ai nt agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-02174
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

HUEBSCHER CONSULTI NG CORP., AND ERI C HUEBSCHER,
PLAI NTI FFS- APPELLANTS,

\% ORDER

VESTGATE NURSI NG HOVE, | NC., DEFENDANT- RESPONDENT.

RAYMOND C. STILWELL, AVHERST, FOR PLAI NTI FFS- APPELLANTS.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
K. Taylor, J.), dated March 22, 2017. The order, anong other things,
granted defendant’s cross notion to dism ss the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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KA 17-00489
PRESENT: WHALEN, P.J., SMTH, CARNI, NEMOYER, AND TROUTMAN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

LEWS SM TH, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.
LEWS SM TH, DEFENDANT- APPELLANT PRO SE

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA CF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cayuga County Court (Mark H
Fandrich, A.J.), rendered January 17, 2017. The judgnent convicted
def endant, upon his plea of guilty, of crimnal sale of a controlled
substance in the third degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting him upon his
plea of guilty, of crimnal sale of a controlled substance in the
third degree (Penal Law 8 220.39 [1]), defendant contends that his
pl ea was not knowi ng, voluntary and intelligent because the
prosecutor, eight nonths before the plea, incorrectly stated that
def endant coul d be sentenced as a persistent felony offender (cf.
Peopl e v Boykins, —AD3d — — 2018 Ny Slip Op 02919, *2-3 [Apr. 27,
2018] [4th Dept 2018]). Defendant’s contention is not preserved for
our review inasrmuch as he “did not nove to withdraw the plea or to
vacate the judgnent of conviction on [the] ground” now rai sed on
appeal (People v Brown, 151 AD3d 1951, 1952 [4th Dept 2017], |v denied
29 NY3d 1124 [2017]; see People v Gast, 114 AD3d 1270, 1270 [4th Dept
2014], v denied 22 Ny3d 1198 [2014]). In any event, that contention
is without nerit (see People v Johnson, 24 AD3d 1259, 1259 [4th Dept
2005], Iv denied 6 NY3d 814 [2006]; see also People v Morrison, 78
AD3d 1615, 1616 [4th Dept 2010], |v denied 16 NY3d 834 [2011]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01170
PRESENT: WHALEN, P.J., SMTH CARNl, NEMOYER, AND TROUTMAN, JJ.

CHARLES HARRI SON AND KATHRYN HARRI SON,
PLAI NTI FFS- APPELLANTS,

\% ORDER

ALLSTATE | NDEWNI TY COMPANY, DEFENDANT- RESPONDENT,
ET AL., DEFENDANTS.

VELCH, DONLON & CZARPLES, CORNI NG (ANNA CZARPLES OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

CHELUS HERDZI K SPEYER & MONTE, P.C., BUFFALO (KATY M HEDGES OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Steuben County
(Marianne Furfure, A J.), entered March 31, 2017. The order, anong
ot her things, denied plaintiffs’ cross notion for sunmary judgnent
agai nst defendant Allstate |Indemity Conpany.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 18-00073
PRESENT: WHALEN, P.J., SMTH, CARNI, NEMOYER, AND TROUTMAN, JJ.

NANETTE DAVI S AND RCOLAND DAVI S,
PLAI NTI FFS- RESPONDENTS,

\% ORDER
FARVI EW GOLF COURSE AND COUNTRY I NN, A JO NT

VENTURE, FARVI EW CONSTRUCTI ON CORP., AND JOHNSTONE
GROUP, LIM TED, DEFENDANTS- APPELLANTS.

DI XON & HAM LTON, LLP, GETZVILLE (M CHAEL B. DI XON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

CELLI NO & BARNES, P.C., ROCHESTER (ROBERT L. VOLTZ OF COUNSEL), FOR
PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Evelyn
Frazee, J.), dated June 5, 2017. The order denied the notion of
defendants for summary judgnent dism ssing the conplaint.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on April 5, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01009
PRESENT: CENTRA, J.P., PERADOTTO, NEMOYER, AND W NSLOW JJ.

ALFRED E. EASTON, JR , AND JANET EASTOQN,
PLAI NTI FFS- APPELLANTS- RESPONDENTS,

\% ORDER

M A, MORTENSON COWMPANY, MODERN MOSAI C LI M TED,
HARBORCENTER DEVELOPMENT, LLC,

DEFENDANTS- RESPONDENTS,

ET AL., DEFENDANT.

M A. MORTENSON COMPANY, ET AL.,

THI RD- PARTY PLAI NTI FFS,

Vv
PRECAST SERVI CES | NC., TH RD- PARTY

DEFENDANT- RESPONDENT- APPEL LANT.
(APPEAL NO. 1.)

MAXWELL MURPHY, LLC, BUFFALO (JOHN F. MAXWELL OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS- RESPONDENTS.

HURW TZ & FINE, P.C., BUFFALO (DAVID R ADAMS OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (CORY J. WEBER OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court, Erie
County (Mark J. Giisanti, A J.), entered Septenber 19, 2016. The
order, inter alia, denied the notion of plaintiffs for partial sunmmary
judgment on liability against defendants-respondents.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 22, 2018,

It is hereby ORDERED that said appeal s are unani nously di sm ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court
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CA 17-01010
PRESENT: CENTRA, J.P., PERADOTTO, NEMOYER, AND W NSLOW JJ.

ALFRED E. EASTON, JR , AND JANET EASTOQN,
PLAI NTI FFS- APPELLANTS,

\% ORDER

M A. MORTENSON COMPANY, MODERN MOSAI C LI M TED
AND HARBORCENTER DEVELOPMENT, LLC,

DEFENDANTS- RESPONDENTS.

M A, MORTENSON COMPANY, ET AL.,

THI RD- PARTY PLAI NTI FFS,

Vv
PRECAST SERVI CES | NC., TH RD- PARTY

DEFENDANT- RESPONDENT.
(APPEAL NO. 2.)

MAXWELL MURPHY, LLC, BUFFALO (JOHN F. MAXWELL OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

HURWTZ & FINE, P.C., BUFFALO (DAVID R ADAMS OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS AND THI RD- PARTY PLAI NTI FFS.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (CCRY J. WEBER OF
COUNSEL), FOR THI RD- PARTY DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Mark J.
Gisanti, A J.), entered April 3, 2017. The order, inter alia, denied
the notion of plaintiffs for partial sumrary judgnent on liability.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 22, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs upon stipul ation.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



MOTI ON NO. (586/05) KA 03-00322. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V WALLACE DRAKE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., SM TH, PERADOITO,

TROUTMAN, AND W NSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO. (933/14) KA 12-01069. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CLARENCE E. SCARVER, ALSO KNOWN AS “C,” DEFENDANT- APPELLANT.
-- Motion for wit of error coram nobis denied. PRESENT: CENTRA J.P.,

CARNI, LINDLEY, AND WNSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO. (343/15) KA 11-02364. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V DENYS ALMElI DA, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., SM TH, CARN, CURRAN,

AND WNSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO. (994/15) KA 11-01119. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V MARQUI S PARKER, DEFENDANT- APPELLANT. -- Motion for wit of
error coram nobi s deni ed. PRESENT: WHALEN, P.J., SM TH, LI NDLEY, CURRAN,

AND TROUTMAN, JJ. (Filed June 8, 2018.)

MOTI ON NO. (131/17) KA 10-00287. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V FRANK GARCI A, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J. P., PERADOITO, DEJGOSEPH,

CURRAN, AND TROUTMAN, JJ. (Filed June 8, 2018.)



MOTI ON NO. (411/17) CA 16-01124. -- COUNTY OF JEFFERSCN,

PLAI NTI FF- RESPONDENT, V ONONDAGA DEVELOPNMENT, LLC, DEFENDANT- APPELLANT. --
Motion for reargunent be and the sanme hereby is granted in part and, upon
reargunent, the nenorandum and order entered June 16, 2017 (151 AD3d 1793)
is anended by del eting the ninth paragraph of the nmenorandum and repl aci ng

it with the foll ow ng paragraph

To the extent that the County contends that the
encroachnment was perm ssi bl e under the doctrine of

| ateral support, the County’s subm ssions in support of
its nmotion do not contain that contention, and thus
that contention is not properly before us (see

Ci esinski, 202 AD2d at 985). Although the County
asserts that it raised that contention in the nenoranda
of law that it submtted in support of its notion, we
note that the nenoranda of |aw are not part of the
record on appeal, and the County failed to object to
defendant’s submitted appendi x and failed to submt its
own appendi x contai ni ng those nenoranda (see CPLR 5528
[b]; 22 NYCRR 1000.4 [d] [2] [ii]; Lyndaker v Board of
Educ. of W Can. Val. Cent. Sch. D st., 129 AD3d 1561,
1564- 1565 [4th Dept 2015]; see generally Zawatski v
Cheekt owaga- Maryval e Union Free Sch. Dist., 261 AD2d
860, 860 [4th Dept 1999], |v denied 94 Ny2d 754

[ 1999]).

PRESENT: CENTRA, J.P., CARNI, LINDLEY, CURRAN, AND TROUTMAN, JJ. (Filed

June 8, 2018.)

MOTI ON NO (1098/17) CA 15-02155. -- PATRICIA A. RICKICKI, |NDI VI DUALLY,
AND AS EXECUTRI X OF THE ESTATE OF DAVID P. RICKI CKI, DECEASED

PLAI NTI FF- APPELLANT, V BORDEN CHEM CAL, DI VI SI ON OF BORDEN, |INC., ET AL.,
DEFENDANTS, UNI M N CORPORATI ON AND U. S. Sl LI CA COVPANY

DEFENDANTS- RESPONDENTS. (ACTION NO 1.) MCHAEL C. CROALEY AND SHARON M



CROALEY, PLAI NTI FFS- APPELLANTS, V CGE M NERALS, INC., ET AL., DEFENDANTS,
UNI M N CORPORATI ON, UNI M N SPECI ALTY M NERALS, I NC., MEYERS CHEM CALS, U.S.
SI LI CA COMPANY, MALVERN M NERALS COVPANY, FERRO CORPORATI ON, NYCO M NERALS
COMPANY AND CHARLES B. CHRYSTAL CO., I NC., DEFENDANTS- RESPONDENTS. (ACTI ON
NO. 2.) (APPEAL NO. 1.) -- Motions for reargunent or |eave to appeal to
the Court of Appeals, and other relief denied. PRESENT: WHALEN, P.J.,

SM TH, CARNI, DEJOSEPH, AND CURRAN, JJ. (Filed June 8, 2018.)

MOTI ON NO. (1099/17) CA 15-02156. -- PATRICIA A RICKICKI, |ND VI DUALLY,
AND AS EXECUTRI X OF THE ESTATE OF DAVID P. RI CKI CKI, DECEASED,

PLAI NTI FF- APPELLANT, V BORDEN CHEM CAL, DI VI SI ON OF BORDEN, INC., ET AL.,
DEFENDANTS, UNIM N CORPCRATI ON AND U. S. SI LI CA COVPANY,

DEFENDANTS- RESPONDENTS. (ACTION NO. 1.) MCHAEL C. CROALEY AND SHARON M
CROALEY, PLAI NTI FFS- APPELLANTS, V CGE M NERALS, INC., ET AL., DEFENDANTS,
UNI M N CORPCORATI ON, UNI M N SPECI ALTY M NERALS, | NC., MEYERS CHEM CALS, U.S.
SI LI CA COVPANY, MALVERN M NERALS COVPANY, FERRO CORPORATI ON, NYCO M NERALS
COVPANY AND CHARLES B. CHRYSTAL CO., | NC., DEFENDANTS- RESPONDENTS. (ACTI ON
NO 2.) (APPEAL NO. 2.) -- Mdtions for reargunent or |eave to appeal to

the Court of Appeals, and other relief denied. PRESENT.: WHALEN, P.J.,

SM TH, CARNI, DEJOSEPH, AND CURRAN, JJ. (Filed June 8, 2018.)



MOTI ON NO. (1417/17) CA 16-01639. -- JEFFREY' S AUTO BODY, | NC.,

PLAI NTI FF- APPELLANT, V ALLSTATE | NSURANCE COMPANY AND ALLSTATE PROPERTY AND
CASUALTY | NSURANCE COWVPANY, DEFENDANTS- RESPONDENTS. (APPEAL NO. 1.) --
Motion for reargunment or |eave to appeal to the Court of Appeal s deni ed.
PRESENT: WHALEN, P.J., SM TH, LINDLEY, NEMOYER, AND TROUTMAN, JJ. (Filed

June 8, 2018.)

MOTI ON NO. (1418/17) CA 16-01640. -- NICK S GARAGE, INC.,

PLAI NTI FF- APPELLANT, V ALLSTATE | NSURANCE COMPANY, ALLSTATE | NDEMNI TY
COVPANY, AND ALLSTATE PROPERTY AND CASUALTY | NSURANCE COMPANY,

DEFENDANTS- RESPONDENTS. (APPEAL NO. 2.) -- Mdtion for reargunent or |eave

to appeal to the Court of Appeals denied. PRESENT: WHALEN, P.J., SM TH,

LI NDLEY, NEMOYER, AND TROUTMAN, JJ. (Filed June 8, 2018.)

MOTI ON NO. (50/18) KA 16-00046. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V SHEI LA M KOWAL, DEFENDANT- APPELLANT. -- Motion for
reargunment denied. PRESENT: WHALEN, P.J., SM TH, DEJOSEPH, NEMOYER, AND

WNSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO. (191/18) CA 17-01429. -- RANDAL D. SMTH AND ALICI A SM TH,
PLAI NTI FFS- APPELLANTS, V SAFECO | NSURANCE COVPANY OF AMERI CA,
DEFENDANT- RESPONDENT, ET AL., DEFENDANT. -- Mdtion for |eave to appeal to

the Court of Appeals denied. PRESENT: SMTH, J.P., PERADOITO, LI NDLEY,



CURRAN, AND W NSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO (218/18) KAH 17-00592. -- THE PEOPLE OF THE STATE OF NEW YORK EX
REL. JOHN A.J. HI NSPETER, 11, PETITI ONER- APPELLANT, V DALE A. ARTUS,
SUPERI NTENDENT, ATTI CA CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT. - -

Motion for reargunment denied. PRESENT: WHALEN, P.J., SM TH, LI NDLEY,

DEJOSEPH, AND NEMOYER, JJ. (Filed June 8, 2018.)

MOTI ON NO. (222/18) KA 11-01135. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V MJZZAMM L S. HASSAN, ALSO KNOWN AS MO HASSAN,
DEFENDANT- APPELLANT. -- Modtion for reargunment denied. PRESENT: WHALEN,

P.J., SMTH, LINDLEY, DEJOSEPH, AND NEMOYER, JJ. (Filed June 8, 2018.)

MOTI ON NO. (361/18) CA 17-01554. -- LORNA FORBES, AS EXECUTOR OF THE ESTATE
OF HUGH FORBES, DECEASED, PLAI NTI FF- RESPONDENT, V CARI'S LI FE SCI ENCES,

INC., CARI'S DI AGNOSTICS, INC., MRCA LIFE SCI ENCES, INC., AND M RACA

HCOLDI NG GROUP, | NC., DEFENDANTS- APPELLANTS. -- Mbdtion for |eave to appeal

to the Court of Appeals denied. PRESENT: WHALEN, P.J., PERADOITQ,

LI NDLEY, DEJOSEPH, AND W NSLOW JJ. (Filed June 8, 2018.)

MOTI ON NO (363/18) CA 17-01248. -- JONATHAN R GUSTKE,
PLAI NTI FF- APPELLANT- RESPONDENT, V JONATHAN T. N CKERSON, BRI AN H. FCLEY,

DEFENDANTS- RESPONDENTS, MARY BETH LI POVE AND MARY A. HOURT,



DEFENDANTS- RESPONDENTS- APPELLANTS. -- Mdtion for |eave to appeal to the
Court of Appeals denied. PRESENT: WHALEN, P.J., PERADOTTO, LI NDLEY,

DEJOSEPH, AND WNSLOW JJ. (Filed June 8, 2018.)
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