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Appeal from an order of the Suprene Court, Cattaraugus County
(Jeremah J. Moriarty, I1l, J.), entered July 20, 2017. The order,
i nsofar as appeal ed from dism ssed the conpl ai nt agai nst defendants
Jason Al an Marsh and Town of Machi as upon defendants’ notion for
sumary j udgnent .

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the |l aw without costs, the notion is denied in
part and the conplaint is reinstated agai nst defendants Jason Al an
Marsh and Town of Machi as.

Menorandum I n February 2015, plaintiff was driving to church
wi th his daughter when he crested a hill and observed a snowpl ow owned
by def endant Town of Machias and driven by its enpl oyee, defendant
Jason Al an Marsh (collectively, defendants), traveling in reverse up
the hill. Plaintiff was unable to brake in tinme and struck the rear
end of the plow. The plow continued in reverse for three to four
seconds follow ng inpact while pushing plaintiff’s vehicle, before
Marsh realized that the collision had occurred. Plaintiff thereafter
commenced this action alleging that Marsh operated the snowlowin a
negl i gent and reckl ess manner and seeki ng danages for his injuries.
Def endant s and def endant Town of Machias H ghway Departnent (H ghway
Departnment) noved for sunmary judgnment di sm ssing the conplaint, and
Suprenme Court granted the nmotion. Plaintiff did not oppose the notion
with respect to the Hi ghway Departnent, and contends on appeal that
the court erred in granting those parts of the notion with respect to
def endants, who contended in support thereof that Marsh had not acted
with the requisite reckless disregard needed for a finding of
l[iability pursuant to Vehicle and Traffic Law § 1103 (b). W agree
with plaintiff, and we therefore reverse the order insofar as appeal ed
from
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Def endants failed to nmeet their initial burden of establishing
that Marsh did not operate the snowpl ow with reckl ess disregard for
the safety of others, and defendants thus were not entitled to sunmary
j udgnment di smissing the conplaint against them Vehicle and Traffic
Law 8§ 1103 (b) “exenpts fromthe rules of the road all vehicles
actually engaged in work on a highway” (Riley v County of Broonme, 95
NY2d 455, 465 [2000]; see Hof mann v Town of Ashford, 60 AD3d 1498,
1499 [4th Dept 2009]). However, the statute does not protect snowpl ow
drivers “fromthe consequences of their reckless disregard for the
safety of others” (8 1103 [b]). The operator of a snowpl ow acts with
such “reckl ess disregard” when he or she “ “acts in conscious
di sregard of a known or obvious risk that is so great as to nake it
hi ghly probable that harmw Il follow ” (Haist v Town of Newstead, 27
AD3d 1133, 1134 [4th Dept 2006]; see Bliss v State of New York, 95
NY2d 911, 913 [2000]; Rockland Coaches, Inc. v Town of C arkstown, 49
AD3d 705, 706 [2d Dept 2008]). The reckless disregard standard
“requires a showi ng of nore than a nonentary judgnent |apse” (Saarinen
v Kerr, 84 NY2d 494, 502 [1994]; see Riley, 95 Ny2d at 466).

Here, defendants’ subm ssions in support of the notion establish
that Marsh had been a driver of the snowplow route for 15 years and
was aware that an intersection where he could safely turn around was
| ess than a quarter of a mle away. Despite that know edge, Marsh
drove the snowplow in reverse, in front of a hill that obscured his
vi ew of approaching traffic on a narrow, two-lane country road with a
speed limt of 55 mles per hour, without first sounding his horn in
war ni ng. Marsh’s deposition testinony that he did not realize that he
had collided with plaintiff’'s vehicle until several seconds after the
collision raises a question of fact whether he was utilizing his rear
viewmrrors while traveling in reverse. W therefore conclude that
defendants failed to establish that Marsh was not reckless as a matter
of law or that the decisions nade by himconstituted a nonentary | apse
in judgnent (see Freitag v Village of Potsdam 155 AD3d 1227, 1231 [3d
Dept 2017], citing Bliss, 95 NY2d at 913; see generally Szczerbiak v
Pilat, 90 Ny2d 553, 556-557 [1997]; Saarinen, 84 NY2d at 502).

In view of our determ nation that defendants failed to neet their
initial burden, we do not consider the sufficiency of plaintiff’'s
opposi ng papers (see Wnegrad v New York Univ. Med. Ctr., 64 NY2d 851,
853 [1985]).
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