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Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered April 6, 2015. The judgnent convicted defendant,
upon a jury verdict, of burglary in the second degree and attenpted
petit |arceny.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of burglary in the second degree (Penal Law
§ 140.25 [2]) and attenpted petit larceny (88 110.00, 155.25). The
conviction arose froman incident in which police officers, responding
to a 911 call of a burglary in process, arrived to find defendant and
two other nmales dressed in black clothing on the porch of the subject
house. The inside of the house was ransacked and the front door was
damaged. d oves and nmasks were found on the other two nmen, and a
third set of gloves and a bl ack ski mask were found discarded in the
al l eyway next to the hone, which was situated underneath the porch on
whi ch def endant had been found. A crowbar and the victinis cell phone
were recovered fromthe backpack carried by one of the other nen.
Def endant initially denied knowing the two nmen and insisted that he
had just been found at the wwong place at the wong tine. Testinony
given at trial by the nother of one of the other two nen established
t hat defendant was related to both nmen, had known themall of his
life, and had at one tinme lived for a period of time with one of the
nmen.

Def endant’ s contention in his main and pro se supplenental briefs
that the evidence is legally insufficient because the People failed to
establish that he engaged in any crimnal conduct is unpreserved for
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our review by his general notion for a trial order of dism ssal based
on “the failure of the People to prove a prima [facie] case” (see
People v Gray, 86 Ny2d 10, 19 [1995]; People v Parsons, 30 AD3d 1071
1072 [4th Dept 2006], |v denied 7 NY3d 816 [2006]). Although

def endant raised that contention in his CPL 330.30 notion, “a notion
pursuant to CPL 330. 30 does not preserve for our review a contention
that is not otherw se preserved” (People v Cal kins, 1 AD3d 1021, 1022
[4th Dept 2003], Iv denied 1 NY3d 625 [2004]).

Viewi ng the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention in his main and pro se
suppl emental briefs that the verdict is against the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).
Wil e an acquittal may not have been unreasonabl e, we concl ude that
“the jury correctly weighed the evidence when it convicted defendant
of [burglary in the second degree and attenpted petit |arceny]”
(Dani el son, 9 NY3d at 349). “Geat deference is to be accorded to the
[factfinder]’s resolution of credibility issues based upon its
superior vantage point and its opportunity to view w tnesses, observe
denmeanor and hear the testinony” (People v Martin, 122 AD3d 1424, 1425
[4th Dept 2014], |v denied 25 Ny3d 951 [2015] [internal quotation
marks omtted]), and we see no reason to disturb the jury's
credibility determ nations.

We further conclude, contrary to defendant’s contention in his
pro se supplenental brief, that defense counsel provided neani ngf ul
representation (see generally People v Benevento, 91 Ny2d 708, 712
[1998]). Counsel diligently presented defendant’s theory of the case,
effectively cross-exam ned w t nesses, provided cogent opening and
closing statenments, and | odged appropriate objections throughout the
proceedings. Wth respect to the specific contentions raised by
def endant concerning the allegedly ineffective representati on he
recei ved, we conclude that defendant was not “denied effective
assi stance of trial counsel nerely because counsel [did] not make a
notion or argunent that [had] little or no chance of success” (People
v Joslyn, 103 AD3d 1254, 1256 [4th Dept 2013], |v denied 21 NY3d 944
[2013] [internal quotation marks omtted]; see People v Barksdale, 129
AD3d 1497, 1498 [4th Dept 2015], |v denied 26 Ny3d 926 [2015],
reconsi deration denied 26 NY3d 1007 [2015]).

Contrary to defendant’s contention in his main brief, the
sentence is not unduly harsh or severe. W have reviewed defendant’s
remai ni ng contention in his pro se supplenmental brief and concl ude
that it is without nerit.

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



