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Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered June 15, 2016. The judgnment convicted defendant, upon
his plea of guilty, of attenpted robbery in the third degree (two
counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of two counts of attenpted robbery in the
third degree (Penal Law 88 110.00, 160.05), for which he was sentenced
as a second felony offender to concurrent indeterm nate terns of
i mprisonnment of 2 to 4 years. Defendant failed to preserve for our
review his contention that County Court erred in finding that he is a
second fel ony offender based on a prior conviction of attenpted
reckl ess endangernment in the first degree, which is a legally
i npossi ble crine, because he did not challenge the predicate felony
statenent filed by the People pursuant to CPL 400.21 and did not
object to the court’s determ nation (see People v Smth, 73 Ny2d 961,
962-963 [1989]; People v WIllianms, 118 AD3d 1429, 1430 [4th Dept
2014], |Iv denied 24 Ny3d 1222 [2015]). In any event, defendant’s
contention lacks nmerit. It is well settled that a defendant may pl ead
guilty to a legally inpossible crine (see People v Foster, 19 Ny2d
150, 153-154 [1967]; People v Cordoba, 80 AD3d 461, 462 [1lst Dept
2011], Iv denied 16 Ny3d 857 [2011]), and there is no authority for
defendant’s claimthat a legally inpossible crine cannot be the prior
felony for predicate sentencing purposes.

Finally, even assum ng, arguendo, that defendant’s waiver of the
right to appeal does not enconpass his challenge to the severity of
t he sentence, we perceive no basis in the record upon which to nodify
the sentence as a matter of discretion in the interest of justice (see
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CPL 470.15 [6] [b]).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



