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Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnment by an order of the Suprene Court, Erie County [Joseph R
G ownia, J.], entered Decenber 20, 2017) to review a determ nation of
respondent. The deternination revoked petitioner’s driver’s |icense.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Menorandum  Petitioner conmenced this proceedi ng pursuant to
CPLR article 78 seeking to annul the determ nation revoking his
driver’s license based on his refusal to submt to a chem cal test
following his arrest for driving while intoxicated (DW). W confirm
the determ nation. Contrary to petitioner’s contention, the
determ nation is supported by substantial evidence. The hearing
testinmony of the arresting officer, along wwth his refusal report,
whi ch was entered in evidence, established that petitioner refused to
submt to the chemcal test after he was arrested for DW (see Vehicle
and Traffic Law § 1194 [2] [a] [1]; see generally Matter of
Hutt enl ocker v New York State Dept. of Mdtor Vehs. Appeals Bd., 156
AD3d 1464, 1464 [4th Dept 2017]). The Admi nistrative Law Judge was
entitled to discredit any testinony to the contrary (see Huttenl ocker,
156 AD3d at 1464; Matter of Mastrodonato v New York State Dept. of
Mot or Vehicles, 27 AD3d 1121, 1122 [4th Dept 2006]). Petitioner’s
remai ni ng contentions are raised for the first tinme in this proceedi ng
pursuant to CPLR article 78, and he therefore failed to exhaust his
adm nistrative renmedies with respect to those contentions (see
Mastrodonat o, 27 AD3d at 1122).

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



