SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

542

CA 17-02133
PRESENT: SM TH, J.P., DEJOSEPH, NEMOYER, AND TROUTMAN, JJ.

ACCADI A SI TE CONTRACTI NG, | NC.,
PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

LI PSI TZ GREEN SCI M CAMBRI A LLP, AND
JOSEPH J. NMANNA, [ NDI VI DUALLY AND AS
A PARTNER OF LI PSI TZ GREEN SCI ME

CAMBRI A LLP, DEFENDANTS- RESPONDENTS.

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, BUFFALO (PHILLIP A. OSWALD OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

CONNORS LLP, BUFFALO (CHRI STOPHER J. LARRABEE OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Tinothy
J. Walker, A J.), entered February 23, 2017. The order denied
plaintiff’s nmotion for partial summary judgnment and granted
defendants’ cross notion for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the counterclaimand as nodified the order is affirned
wi t hout costs.

Menmorandum  Plaintiff commenced this action for |egal
mal practice alleging that defendants acted negligently while
representing it in an action involving a construction dispute. W
previously affirnmed the order and judgnent granting the notion of the
defendant in the underlying action for summary judgnment di sm ssing the
conplaint (Accadia Site Contr., Inc. v Erie County Water Auth., 115
AD3d 1351, 1351-1353 [4th Dept 2014]). Contrary to plaintiff’s
contentions, we conclude that Suprene Court properly granted
def endants’ cross notion for summary judgment seeking dismssal of the
conpl aint herein. Defendants established that they did not fail to
exerci se the appropriate degree of care, skill, and diligence in
representing plaintiff, and that any breach of their duty could not
have been a proxi mate cause of plaintiff’s damages, and plaintiff
failed to raise a triable issue of fact to defeat the cross notion
(see Chanberl ain, D Amanda, Oppenheiner & Geenfield, LLP v WIson,
136 AD3d 1326, 1327-1328 [4th Dept 2016], |v dism ssed 28 NY3d 942
[ 2016]; see generally Zuckerman v City of New York, 49 Ny2d 557, 562
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[1980]). Defendants concede in their brief that, prior to the

i ssuance of the order on appeal, the parties settled their dispute
over the attorneys’ fees that were the subject of defendants’
counterclaim W therefore nodify the order by granting that part of
plaintiff’s nmotion pursuant to CPLR 3211 seeking dism ssal of the

counterclaim

Entered: June 8, 2018 Mark W Bennett
Cerk of the Court



