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Appeal from a judgnment of the Monroe County Court (Victoria M
Argento, J.), rendered Septenber 19, 2013. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
af firmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of nmurder in the second degree (Penal Law § 125.25 [1]),
def endant contends that he was denied a fair trial by the adm ssion of
prej udicial propensity evidence, and that his waiver of the right to
be present at trial was invalid because County Court did not
i nvesti gate whether he was receiving a proper dosage of psychiatric
medi cation. W affirmthe judgnent of conviction.

In 2005, the 15-year-old victimwas shot to death near the
Campbel | Street Recreation Center in Rochester with a 9 mllineter
sem automati c weapon. On the evening of the nurder, the police
guestioned but did not charge defendant, who was then 14 years ol d.
The case went cold until 2011, when defendant made adm ssions about
the murder to another inmate (informant) while he was incarcerated on
unrel ated charges. Defendant’s adm ssions to the crine were contained
in a handwitten letter, which defendant showed to the infornmnt
before mailing it to the nother of his child. After the informnt
reported defendant’s adm ssions to the authorities, investigators
outfitted himwith a wire to record future conversations wth
def endant. Defendant made further adm ssions in audio-recorded
conversations with the informant.

Def endant was indicted for the 2005 nurder and, at trial, the
Peopl e sought to admit the letter in evidence. Defense counse
requested the redaction of certain information, and the court granted
counsel’s request in part. After the letter was redacted to omt
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references to unrel ated charges that were pendi ng agai nst def endant at
the tine he wote it, the court received it in evidence. The letter
was read aloud to the jury by the nother of defendant’s child, who
testified that she received it and recogni zed the handwiting as
defendant’s. In the letter, defendant wote, inter alia, that he
“first shot sonebody” on Canpbell Street when he was 14 years ol d,
that wi ser persons were “always” telling himto cal m down or he woul d

“end up killin sonebody,” that he “let a I ot of people live,” and
that he was hopeful that he would not get killed or “kill sonmebody” in
prison. The letter further read, “It’s Iike sonetines | turn into the
Devil in true form” and “I ama wolf, tiger, bear, bull, lion, shark,
I’ma [ ] beast. | never had fear punp in ny soul or heart.”

The court also admtted in evidence audi o recordings of
defendant’s conversations with the informant. In one recording,
defendant admitted to the crine charged and al so clained to be
responsi bl e for an unrelated shooting with a “deuce-deuce rifle,”
whi ch he described as his “favorite shot.” Defendant spoke
know edgeabl y about different nmakes and nodel s of guns, none of which
had been used to commt the crine charged, and the two nen di scussed
t he best ways to shoot different guns. Defendant al so spoke of
various crinmes that had been conmtted by nenbers of his famly, and
told the informant that guns had been available to himsince he was 14
years old. Defendant said that he had no regard for feelings, and he
and the informant m m cked the sounds of gunfire.

As a prelimnary matter, defendant correctly concedes that he did
not object to the adm ssion of the all eged propensity evidence at
i ssue on appeal and thus failed to preserve for our review his
contention that the court erred in admtting that evidence (see CPL
470.05 [2]; People v Chase, 277 AD2d 1045, 1045 [4th Dept 2000], |v
denied 96 Ny2d 733 [2001]). W decline to exercise our power to
review that contention as a matter of our discretion in the interest
of justice (see CPL 470.15 [6] [a]).

W conclude, contrary to the view of our dissenting colleagues,
t hat defendant received effective assistance of counsel. It is well
settled that “a reviewing court nust avoid confusing ‘true
i neffectiveness with nmere losing tactics’ ” (People v Benevento, 91
NYy2d 708, 712 [1998]). It “is not for [the] court to second-guess
whet her a course chosen by defendant’s counsel was the best tria
strategy, or even a good one, so |ong as defendant was afforded
meani ngful representation” (People v Satterfield, 66 Ny2d 796, 799-800
[1985]). Crucially, we note that the evidence in question is the very
sanme evi dence upon which defendant relied to establish his defense at
trial. The defense theory of the case, as articulated in defense
counsel’s summation, was that defendant did not kill the victim he
was nerely “tal king tough” because he was afraid of being in jail
| ndeed, as defendant told the investigators, he was just “trying to

sound bigger than he really was.” Defense counsel urged the jury to
find defendant’s statenments unworthy of belief because defendant was
frightened and “puffing.” 1In an effort to deflect the jury’'s

attention fromdefendant’s adm ssions to the charged crine, defense
counsel made a deliberate choice, as a matter of trial strategy, to
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| eave those adm ssions in the context of the gratuitous boasting in
whi ch they arose. Although the evidence in question would have been
excl udabl e upon a notion by defendant, we conclude that the evidence
was consistent with the defense strategy. Moreover, the redaction of
such material fromthe letter and audi o recordi ng woul d have

hi ghl i ght ed defendant’s confession to the Canpbell Street hom cide.

I n other words, extracting defendant’s adm ssions fromthe extraneous
talk that was consistent with the puffing defense woul d have under cut
t he defense theory and focused the jury’s attention on defendant’s
adm ssions of guilt.

We are mndful that counsel was tasked with providing a cogent
def ense notw t hst andi ng defendant’ s repeated and recorded adm ssi ons
of guilt, which would ultimately be presented to the jury regardl ess
of whether the other material was redacted. As a result, counsel was
in the unenviable position of having to convince the jury that
def endant’ s admi ssions were unworthy of belief. To that end, it was
favorable to the defense for the jurors to observe for thensel ves the
extent to which defendant was a tough-tal ker. Oherw se, the defense
t heory that defendant was “puffing” and “trying to sound bigger than
he really was” woul d have had no corroboration in the trial record.
Mor eover, counsel presented a clear and effective opening statenent, a
blistering cross-exam nation of the informant, and a powerful
sumat i on on defendant’s behalf. W conclude that he provided
def endant wi th nmeani ngful representation (see generally People v
Bal di, 54 Ny2d 137, 147 [1981]), and that defendant was afforded a
fair trial.

Finally, we reject defendant’s contention that his waiver of the
right to be present at trial was not knowingly, intelligently, and
voluntarily nmade. There were no concerns rai sed about defendant’s
nmental health as the trial date approached, or in the first severa

days of the trial. The court had the opportunity to observe

def endant’ s behavior as the trial proceeded, and the court observed
that he was actively assisting his attorney and behaving “like a
gentleman.” Notably, defendant’s request to absent hinself fromthe
trial cane after he attentively sat through jury sel ection, opening
statenents, and the testinony of 10 prosecution witnesses. It was

only after defendant’s chil dhood friend of fered damagi ng testinony
agai nst defendant that he indicated that he no | onger wi shed to be
present in the courtroom At that time, the court conducted a careful
inquiry and defendant responded in a |lucid and unanbi guous manner.

Def endant convincingly established that he understood the consequences
of his decision. Thus, we conclude that defendant know ngly,
intelligently, and voluntarily waived his right to be present at tria
(see People v Parker, 57 Ny2d 136, 140-141 [1982]).

Al'l concur except LINDLEY and TrRoutMAaN, JJ., who di ssent and vote
to reverse in accordance with the foll ow ng nenorandum W
respectfully dissent. W agree with the majority concerning the
wai ver of the right to be present. In our view, however, defendant
was denied a fair trial by the adm ssion of egregious and prejudicia
propensity evidence, and was al so deni ed effective assistance of
counsel by his attorney’s failure to seek appropriate redaction of
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t hat evidence. Therefore, we would reverse the judgnent and grant
defendant a new trial.

The victimwas killed in 2005 near the Canpbell Street Recreation
Center by the use of a 9 mllinmeter sem autonati c weapon. Defendant
was 14 years old when the crinme occurred. The police questioned him
that sanme night, but he was not charged. The case went cold. Years
| ater, defendant was jailed on unrelated charges. Wile in jail, he
showed an inmate a letter that he had witten to the nother of his
child. The inmate reported that letter to the authorities and agreed
to work as a jailhouse informant. Investigators outfitted himwth a
wire to record future conversations with defendant. The investigation
resulted in defendant’s indictnment on the charge of nurder.

The Peopl e sought to admt a redacted version of the letter in
evidence at trial. References to the unrelated charges were redacted,
but little else was. Defense counsel noved to redact repeated
references to defendant’s self-applied alias, “Shotz,” but County
Court ruled that all of those references should remain in the letter
as evidence of authorship. Authorship was never genuinely in dispute.
Def ense counsel coul d have proposed to stipulate to authorship if the
Peopl e agreed to redact defendant’s prejudicial alias, but he
inexplicably failed to do so. Defense counsel also failed to object
to additional propensity evidence contained in the letter.
Consequently, the jury listened as the nother of defendant’s child
read that defendant “first shot sonebody” on Canpbell Street when he
was 14 years old, suggesting that he had commtted this crine and
ot her unrel ated shootings as well. He wote that he “let a | ot of
people live,” suggesting that he believed that he held the power of
life and death over others. Defendant recalled that others were

“always” telling himto cal mdown or he would “end up killin
sonmebody,” and he expressed hope that he would not “kill somebody” in
prison. “lIt’s like sonetinmes | turn into the Devil in true form?”
def endant wote, “a wolf, tiger, bear, bull, lion, shark, . . . [a&]
beast.”

Furthernore, although the letter was redacted to renove
references to the unrel ated charges, defense counsel failed to object
to an additional reference to a witness who was “about to take the
stand” against himin that other case. That witness did not testify
at this trial, suggesting that there was additional danmagi ng evi dence
that the jury had not heard.

The Peopl e al so sought to admt audi o recordi ngs of conversations
bet ween defendant and the jail house informant. 1In one of those
recordi ngs, defendant admtted to the crinme charged at the outset.

The recordi ng coul d have been played for the jury only until that

poi nt, but the People played the rest of the conversation for the jury
wi t hout objection from defense counsel. Thus, the jury heard

def endant claimthat he had conmtted an unrel ated shooting near a
police station using a “deuce deuce” rifle, which defendant called his
“favorite” gun. |ndeed, defendant spoke know edgeably about many

di fferent brands and styles of guns, none of which had been used in
the crinme charged. He clained that such guns had been available to
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hi m since he was 14 years ol d, and he explained how to shoot them
even correcting the jailhouse informant on technical points. M dway
t hrough the conversation, defendant and the informant m m cked the
sound of gunfire, apparently enjoying the subject matter. Defendant
al so di scussed deplorable crines that were conmmitted by famly
menbers. In particular, one of his brothers “shot up” a car, and
anot her brother punched his child s grandnother in the face.

It is longstanding judicial policy that evidence of uncharged
crimes or prior bad acts is inadmssible if its only conceivable
rel evance is to the defendant’s bad character or crimnal propensity
(see People v Leonard, 29 Ny3d 1, 6 [2017]; People v Mdlineux, 168 NY
264, 313-314 [1901]). Such evidence is inherently prejudicial because
“it may induce the jury to base a finding of guilt on collatera
matters or to convict a defendant because of his past” (People v
Al vino, 71 Ny2d 233, 241 [1987]; see People v Arafet, 13 Ny3d 460, 465
[2009]). It is well recognized that “ ‘[t]he natural and inevitable
tendency of the tribunal —whether judge or jury—s to give excessive
wei ght to the vicious record of crine thus exhibited and either to
allowit to bear too strongly on the present charge or to take the
proof of it as justifying a condemation, irrespective of the
accused’'s qguilt of the present charge’ ” (People v Cass, 18 NY3d 553,
559 [2012]; see People v Zackowi tz, 254 Ny 192, 198 [1930]).

There can be no doubt that the propensity evidence contained in
the letter and audi o recordi ng was i nadm ssible and that the court
woul d have conmitted reversible error had it admtted the evidence

over defendant’s objection. |Indeed, the People on appeal do not even
assert that the propensity evidence admtted agai nst defendant was
adm ssible. Instead, they point out that defendant failed to object

to the evidence and contend that we should not address his contention
in the interest of justice because the evidence was not so prejudicial
as to deprive himof a fair trial. The majority agrees with the
Peopl e, but we do not. In our view, the propensity evidence was

hi ghly prejudicial and inadm ssible (see People v Mina, 110 AD3d
1445, 1446-1447 [4th Dept 2013]), and the proof of guilt was by no
means overwhel m ng considering that this was a cold case nurder
investigation with no eyew tnesses (see generally People v Crinmns,
36 Ny2d 230, 241-242 [1975]). W would exercise our power to review
as a matter of discretion in the interest of justice defendant’s
contention concerning the inadmssibility of the propensity evidence
(see CPL 470.15 [6] [a]), reverse the judgnent, and grant defendant a
new trial.

In any event, defendant contends that he received ineffective
assi stance of counsel due to his attorney’s failure to object to the
propensity evidence, a contention that need not be preserved. W
agree. Every defendant has a right to effective assistance of counse
guaranteed by the federal and state constitutions (see US Const 6th
Amend; NY Const, art |, 8 6; People v Baldi, 54 Ny2d 137, 146 [1981]).
That right “is recognized not for its own sake, but because of the
effect it has on the ability of the accused to receive a fair trial in
an adversarial systemof justice” (People v Benevento, 91 Ny2d 708,
711 [1998] [internal quotation marks omtted]; see People v C audio,
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83 Ny2d 76, 80 [1993], rearg dism ssed 88 Ny2d 1007 [1996]). Thus, to
establish that counsel was ineffective, the defendant nust denonstrate
that “he or she did not receive a fair trial because counsel’s conduct
was ‘egregious and prejudicial’ ” (People v Arbers, 26 NY3d 313, 317

[ 2015], quoting People v Cathout, 21 Ny3d 127, 131 [2013]). It is

al so necessary that the defendant “denonstrate the absence of
strategic or other legitinmte explanations” to rebut the presunption

t hat “counsel acted in a conpetent manner and exerci sed professiona
judgnment” (People v Rivera, 71 Ny2d 705, 709 [1988]; see Benevento, 91
NY2d at 712).

I n eval uati ng defendant’s contention, we nust “avoid both
confusing true ineffectiveness with nere losing tactics and accordi ng
undue significance to retrospective analysis” (Baldi, 54 Ny2d at 146;
see Benevento, 91 Ny2d at 712). Al though our analysis is focused on
“ ‘the fairness of the process as a whole’ ” (People v Wight, 25 Ny3d
769, 779 [2015]; see People v Cark, 28 NY3d 556, 563 [2016]), even a
single failing in an otherw se conpetent perfornmance nmay be “so
‘egregious and prejudicial’ as to deprive a defendant of his [or her]
constitutional right” (People v Turner, 5 Ny3d 476, 480 [2005],
qguoting People v Caban, 5 NY3d 143, 152 [2005]).

The majority asserts that “defense counsel nade a deliberate
choice, as a matter of trial strategy, to [allowthe jury to hear the
propensity evidence] in the context of the gratuitous boasting in
whi ch they arose.” The majority cannot be sure that this was defense
counsel s strategy. Rather, the majority’ s conclusion is based on
conjecture. W note that the People in their brief do not even
suggest that this was defense counsel’s strategy. Defense counsel’s
openi ng statenent does not suggest that this was his strategy. To the
extent that his summation referenced the propensity evidence, defense
counsel’s bel ated attenpt to address highly prejudicial propensity
evi dence that was erroneously admtted at an earlier stage of tria
does not indicate that it had been his strategy all along. W submt
that any reliance on defense counsel’s summation to establish that it
had been his strategy to allow the evidence would gi ve undue
significance to retrospective anal ysis.

Regardl ess, even if defense counsel’s strategy invol ved
intentionally failing to object to the highly prejudicial propensity
evi dence, we conclude that it was not a reasonable strategy. The
evi dence of defendant’s prior bad acts and his crimnal propensity
pai nted himas nothing other than a col d-bl ooded killer. Defendant,
going by the self-applied alias “Shotz,” intimted that he had
committed nunerous shootings, and gave specifics about an unrel ated
shooting near a police station where he used his “favorite” gun, the
“deuce deuce” rifle. Not only did defendant discuss having killed
peopl e, but he al so expressed that others had observed his tendency
toward hom ci dal behavior, and he engaged in a | engthy discussion with
the informant about his prolific use of guns. The majority asserts
that “redaction of such material fromthe letter and audi o recording
woul d have hi ghlighted defendant’s confession” and underm ned the
defense. W respectfully submt that juries do not deliberate in that
manner, as the courts recognize in Mlineux and its progeny. |If
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history is any guide, the propensity evidence nore |likely led the jury
to conclude that, even if defendant was being untruthful about having
killed soneone at the early age of 14, he had al nost certainly killed
sonmeone in the intervening years and therefore deserved to be

i nprisoned for nmurder in this case.

The chal | enged evi dence was unnecessary to establish that
defendant’s di sclosures were untruthful and that he was nerely
braggi ng. Counsel certainly could have presented such a defense
wi t hout all owi ng an aval anche of prejudicial propensity evidence
before the jury. The evidence was not only unnecessary; it
undoubt edl y underm ned his defense. The extensive, detailed, and
hi ghly prejudicial discussion of guns between defendant and the
j ai l house i nformant established that defendant was not nerely braggi ng
about using guns, but in fact had in-depth know edge of guns and
experience using them There was no legitimte excuse for counsel’s
failure to object to that evidence. Furthernore, sone of the
obj ectionabl e portions of the letter and audi o recordi ng bore no
conceivable relation to the defense whatsoever. The reference to
anot her wi tness who had supposedly agreed to testify against himin
anot her case did nothing to advance the defense. Nor did the
references to crinmes of defendant’s famly menbers, which m ght have
suggested to the jury that he cane from “bad stock” and belongs in
prison. Nor did the reference to anticipated, unspecified testinony
from a nonexistent w tness.

Under the circunstances, we conclude that defense counsel’s
failings deprived defendant of effective assistance of counsel (see
Wight, 25 NY3d at 780). W would therefore reverse the judgnent and
grant defendant a new trial on that ground as well.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



