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\% MVEMORANDUM AND ORDER
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Appeal from a resentence of the Suprenme Court, Erie County
(Sheila A. DiTullio, A J.), rendered July 9, 2015. Defendant was
resentenced to a determnate termof incarceration of five years
foll owed by five years’ postrel ease supervision.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convicted, upon his plea of guilty, of
robbery in the second degree (Penal Law § 160.10 [1]), and he now
appeals froma resentence with respect to that conviction. Contrary
to defendant’s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see People v
Porterfield, 107 AD3d 1478, 1478 [4th Dept 2013], |v denied 21 Ny3d
1076 [2013]; see generally People v Lopez, 6 Ny3d 248, 256 [2006]).

Al t hough defendant validly waived his right to appeal during the
pl ea proceedi ng, the waiver does not preclude his challenge to the
resentence under the circunstances of this case. As a condition of
his plea, defendant agreed to waive his right to appeal the conviction
and sentence in exchange for the mninmm]lawful sentence for a second
viol ent felony offender (see Penal Law 88 70.04 [3] [b]; 70.45 [2]).
After it was determ ned that defendant did not qualify as a predicate
felon, Suprenme Court—ontrary to the sentencing commtnent to
defendant at the tine of the plea and waiver of the right to
appeal —fresent enced defendant to a sentence greater than the m ni mum
| awful sentence (see 88 70.02 [3] [b]; 70.45 [2] [f]). \Were, as
here, the sentencing conditions under which a defendant agrees to
wai ve the right to appeal change foll ow ng the waiver, the defendant
is not precluded by that waiver fromchallenging the severity of a
subsequent resentence (see People v Gray, 32 AD3d 1052, 1053 [3d Dept
2006], |v denied 7 NY3d 902 [2006]; People v Tausinger, 21 AD3d 1181,
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1183 [ 3d Dept 2005]; see also People v Allen, 97 AD3d 1164, 1164 [4th
Dept 2012], |v denied 19 NY3d 994 [2012]). Moreover, inasnuch as

“def endant was not asked [during resentencing] if he further agreed to
wai ve his right to pursue an appeal regarding the nodified ternms of
his sentence, he is not foreclosed fromrequesting appellate review of
. . . the severity of the inposed sentence” (People v Johnson, 14 NY3d
483, 487 [2010]). W also note that “defendant’s rel ease to parole
supervi sion does not render his chall enge noot because he ‘remains
under the control of the Parole Board until his sentence has
termnated” ” (People v Sebring, 111 AD3d 1346, 1347 [4th Dept 2013],

| v deni ed 22 Ny3d 1159 [2014]; see People v Rowell, 5 AD3d 1073, 1074
[4th Dept 2004], |v denied 2 NY3d 806 [2004]). W neverthel ess

concl ude that defendant’s sentence is not unduly harsh or severe.

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



