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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

SI R PRI NCE SOMVERVI LLE, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (KRISTIN M PREVE OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN J. FLYNN, DI STRI CT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case,
J.), rendered February 8, 2016. The judgnent convicted defendant,
upon a jury verdict, of assault in the second degree and crim na
possessi on of a weapon in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of assault in the second degree (Penal Law
§ 120.05 [2]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). Viewing the evidence in light of the elenents of the
crinmes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not against the weight of the
evidence with respect to defendant’s identity as the perpetrator (see
Peopl e v Henl ey, 145 AD3d 1578, 1579 [4th Dept 2016], |v denied 29
NY3d 998 [2017], reconsideration denied 29 NY3d 1080 [2017]; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495 [1987]). The victim
testified that he was well acquainted with defendant, and he
identified defendant as the person who shot him Moreover, defendant
denonstrated his consciousness of guilt by attenpting to bribe the
victiminto not testifying. The jury reasonably found defendant’s
excul patory testinmony incredible and rejected it (see People v Nunez,
147 AD3d 423, 423 [1st Dept 2017], |v denied 29 NY3d 951 [2017]) and,
notwi t hstandi ng m nor inconsistencies in the testinony of the People’s
W tnesses, “there is no basis for disturbing the jury' s determ nations
concerning credibility” (People v Sykes, 47 AD3d 501, 502 [1st Dept
2008], Iv denied 10 Ny3d 817 [2008]; see People v McCallie, 37 AD3d
1129, 1130 [4th Dept 2007], lv denied 8 Ny3d 987 [2007]).

Contrary to defendant’s contention, County Court responded
meani ngfully to a jury note requesting a readback of testinony from
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the victimand the paranour of defendant’s brother regarding the
bribery attenpt (see generally CPL 310.30; People v O Rama, 78 NY2d
270, 276 [1991]), and it did not abuse its discretion in declining to
read back a portion of the paranour’s cross-exam nation that was not
directly responsive to the jury's request. Although a nmeani ngf ul
response to a request for a readback of testinmony “is presuned to

i ncl ude cross-exam nation which i npeaches the testinony to be read
back” (People v Grant, 127 AD3d 990, 991 [2d Dept 2015], |v denied 26
NY3d 968 [2015] [internal quotation nmarks omtted]; see People v
Berger, 188 AD2d 1073, 1074 [4th Dept 1992], |v denied 81 NY2d 881
[1993]), the portion of the paranmour’s cross-exanm nation at issue here
did not in any way inpeach her direct testinony about the bribery
attenpt. Thus, it cannot be said that the court abused its
“significant discretion in determ ning the proper scope and nature of
the response” to the jury’'s note (People v Taylor, 26 NYy3d 217, 224

[ 2015] ; see People v Jones, 297 AD2d 256, 257 [1st Dept 2002], Iv
deni ed 98 Ny2d 769 [2002]; cf. People v Morris, 147 AD3d 873, 874 [2d
Dept 2017]).

Def endant’ s remai ning contention is unpreserved for our review,
and we decline to exercise our power to reviewit as a matter of
di scretion in the interest of justice (see CPL 470.15 [6] [a]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



