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Appeal from an order of the Suprenme Court, Ol eans County (Janes
P. Punch, A J.), entered April 18, 2017. The order denied the notion
of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the conplaint is dismssed.

Menorandum Plaintiff comenced this action, individually and on
behal f of his son, a ninth-grade student at defendant’s hi gh school.
Plaintiff’s son was injured in April 2012 when an 11t h-grade cl assmate
unexpect edly wal ked up behi nd himbefore gymclass and put himin a
choke hold, causing himto | ose consciousness and fall face-first
against the floor. W agree with defendant that Suprene Court erred
in denying its notion for summary judgnent dism ssing the conplaint.

It is well established that “[s]chools are under a duty to
adequately supervise the students in their charge[,] and they will be
held liable for foreseeable injuries proximately related to the
absence of adequate supervision” (Mrand v City of New York, 84 Ny2d
44, 49 [1994]; see Brandy B. v Eden Cent. Sch. Dist., 15 NY3d 297, 302
[2010]). “Schools are not insurers of safety, however, for they
cannot reasonably be expected to continuously supervise and contro
all novenments and activities of students; therefore, schools are not
to be held liable ‘for every thoughtl ess or careless act by which one
pupil may injure another’ ” (Mrand, 84 Ny2d at 49). “In determ ning
whet her the duty to provi de adequat e supervision has been breached in
the context of injuries caused by the acts of fellow students, it nust
be established that school authorities had sufficiently specific
know edge or notice of the dangerous conduct which caused injury; that
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is, that the third-party acts could reasonably have been antici pated”
(id.; see Brandy B., 15 Ny3d at 302). “Actual or constructive notice
to the school of prior simlar conduct is generally required because,
obvi ously, school personnel cannot reasonably be expected to guard
against all of the sudden, spontaneous acts that take place anong
students daily” (Mrand, 84 NY2d at 49). Thus, “an injury caused by
the i npul sive, unanticipated act of a fellow student ordinarily w ||
not give rise to a finding of negligence absent proof of prior conduct
t hat woul d have put a reasonabl e person on notice to protect against
the injury-causing act” (id.). “Summary judgnent nust be granted if
t he proponent nmakes ‘a prim facie showing of entitlenment to judgnent
as a matter of law, tendering sufficient evidence to denonstrate the
absence of any material issues of fact,” and the opponent fails to
rebut that showi ng” (Brandy B., 15 Ny3d at 302, quoting Alvarez v
Prospect Hosp., 68 Ny2d 320, 324 [1986]).

Here, defendant net its initial burden on its notion by
establishing that it did not have “sufficiently specific know edge or
notice of the dangerous conduct which caused injury” such that the
classnate’s acts “coul d reasonably have been anticipated” (Mrand, 84
NY2d at 49), and plaintiff failed to raise a triable issue of fact
(see generally Alvarez, 68 Ny2d at 324). Defendant’s subm ssions,

i ncluding the deposition testinony of plaintiff’s son and the

cl assmate, established that there were no prior incidents and no

hi story of any aninobsity between the two students (see DeMiunda v

Ni agara Wheatfield Bd. of Educ., 213 AD2d 975, 976 [4th Dept 1995]).

| ndeed, the classmate testified that he intended only to “horse
around” and that he “[d]idn’t nean anything by it.” Moreover, the

cl assmat e had never engaged in disorderly, insubordinate, disruptive,
or violent conduct in any of the gymteacher’s classes prior to the
subject incident. Contrary to plaintiff’s contention and the court’s
determ nation, we agree with defendant that the classmate’ s overal
disciplinary record is insufficient to create an issue of fact whether
t he subj ect incident could reasonably have been anticipated. Although
the classmate had an extensive disciplinary history, the majority of
the incidents involved insubordinate and di sruptive behavior, and the
i nstances of violent and endangering conduct occurred when the
classmate was in sixth through eighth grade, with his last citation
for violent conduct occurring in April 2009, i.e., three years prior
to the subject incident when the classmate was in 11th grade (see
Morman v Ossining Union Free Sch. Dist., 297 AD2d 788, 789 [2d Dept
2002]). W thus conclude that the classmate’s prior violent and
endangering conduct was too renote to provide defendant with
sufficiently specific knowl edge or notice that the classmate posed a
danger to other students in gymclass (see Jake F. v Plainviewdd
Bet hpage Cent. Sch. Dist., 94 AD3d 804, 805-806 [2d Dept 2012];
Morman, 297 AD2d at 789; Malik v Geater Johnstown Enl arged Sch.
Dist., 248 AD2d 774, 776 [3d Dept 1998]; DeMunda, 213 AD2d at 976).

We further agree with defendant that the single, dissinilar
previ ous incident that occurred in March 2012 in which two different
students engaged in consensual choking is insufficient to raise an
i ssue of fact whether the classmate’ s nonconsensual, unexpected
choking of plaintiff’s son in gymclass could reasonably have been
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antici pated (see Hernandez v Board of Educ. of City of New York, 302
AD2d 493, 493 [2d Dept 2003]; Velez v Freeport Union Free Sch. Dist.,
292 AD2d 595, 596 [2d Dept 2002]; Malik, 248 AD2d at 776). The enmi
witten by the principal, which was submtted by plaintiff in
opposition to the notion, nerely confirmed that defendant was aware of
only one previous incident of choking in the school before the subject
incident. Indeed, if the single, consensual choking incident between
di fferent students occurring approxi mately one nonth before the

subj ect incident could place defendant on notice of any spontaneous,
nonconsensual choki ng between students throughout the high school,

def endant woul d unreasonably be expected “to continuously supervise
and control all novenments and activities of students” (Mrand, 84 Ny2d
at 49).

Finally, we agree with defendant that the court erred in
determning that there is an issue of fact precluding summary judgnent
based upon the m xed grade levels in the gymclass and, relatedly, the
size differences between plaintiff’s son and the classmate. The
evi dence established that it was common for students to wait in the
gymuntil all students exited the | ocker room before class began. The
gym teacher usually would be in his office during this readying tine
peri od because his office had doors |leading directly to both the gym
and the | ocker room which allowed himto nonitor both areas
simul taneously. Despite the m xed grade |evels and the correspondi ng
di fferences in age and physical characteristics of the students, the
record establishes that there were no problens at all in that gym
cl ass before the subject incident. Thus, unlike cases in which there
is a history of dangerous conduct occurring in a particular class that
is simlar to the injury-causing conduct at issue, we conclude that
there is nothing in this record that provided defendant or its gym
teacher with specific know edge or notice of dangerous circunstances
or conduct occurring during the readying tinme period prior to
comencenent of gymclass (cf. Schirmer v Board of Educ. of
Spencerport Cent. Sch. Dist., 34 AD3d 1356, 1357 [4th Dept 2006];
Maynard v Board of Educ. of Massena Cent. Sch. Dist., 244 AD2d 622,
623 [3d Dept 1997]; see generally Brandy B., 15 Ny3d at 302).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



