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Appeal from a judgnment and order (denom nated order) of the
Suprene Court, Erie County (Tinmothy J. Walker, A J.), entered Decenber
8, 2016. The judgnent and order, anong other things, granted those
parts of defendant-petitioner-plaintiff’s notion in action No. 1 to
di smi ss the second, third, sixth and seventh causes of action and
granted defendant-petitioner-plaintiff judgnent on its CPLR article 78
cause of action in action No. 2.

It is hereby ORDERED t hat the judgnment and order so appeal ed from
is nodified on the |aw by denying those parts of the notion of
def endant -petitioner-plaintiff seeking dismssal of the third, sixth
and seventh causes of action in action No. 1 and reinstating those
causes of action, vacating the award of judgnment to defendant -
petitioner-plaintiff on the second cause of action in action No. 2,
and granting that part of the notion of plaintiff-respondent-defendant
and respondent - def endant seeki ng di snm ssal of the second cause of
action in action No. 2 and as nodified the judgnent and order is
affirmed wi t hout costs.
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Menorandum  Pursuant to the Gty of Buffalo and the Board of
Education of the Cty School District of the City of Buffalo
Cooperative School Construction Act (L 2000, ch 605), plaintiff-
respondent - defendant, City of Buffalo Gty School District (District),
and the Gty of Buffalo (City) were authorized to construct and
renovat e nunerous schools throughout the Cty, and respondent-
defendant, Cty of Buffalo Joint Schools Construction Board (Board),
was aut horized to “enter into contracts on behalf of the [CJity or the
[District], or both, for the design, construction, financing, and
managenent of the new educational facilities” (L 2000, ch 605, § 4

[b]). In furtherance of the Buffalo Schools Devel opment Program
(Progran), defendant-petitioner-plaintiff, LPCGmnelli, Inc., formerly
known as Louis P. Cimnelli Managenent Co., Inc. (LPC), was sel ected

to be the “Program manager” (L 2000, ch 605, 8 3 [k]). LPC thereafter
entered into a Conprehensive Program Packagi ng and Devel opnent

Servi ces Provider Agreenent (PPDS) with the Board, which acted “for
itself and as agent and on behalf of the [City] and the [District].”
The ternms of the PPDS incorporated yet-to-be-witten “addenda.”

The addenda, which would al so i ncorporate by reference the
provi sions of the PPDS, were known as the Master Design and
Construction Agreenents (MDCAs), and there was one for each of the
five phases of the Program The MDCAs rel evant to these appeals
concern only phases three and five, and the rel evant portions of those
MDCAs are identical. It is undisputed that the PPDS and i ncor porated
MDCAs resulted in a stipul ated-sum construction contract, i.e., a
contract wwth one total price for all of the construction work,
regardl ess of the actual costs of construction.

In 2014 and 2015, after operating under the PPDS and MDCAs for
over 12 years, the Board and the District refused to process or pay
the |l ast four paynent requisitions until LPC provided themwth
docunent ati on concerning LPC s actual construction and adm nistrative
costs, information that LPC contended was confidential, proprietary
and not subject to disclosure under the PPDS and MDCAs. Fol |l ow ng
negoti ati ons and an attenpt at nediation, the D strict commenced
action No. 1, asserting causes of action for, inter alia, breach of
fiduciary duty and breach of contract and seeking, inter alia,
declaratory and injunctive relief as well as punitive danages.

LPC thereafter conmmenced a hybrid CPLR article 78 proceedi ng and
decl aratory judgnent action (action No. 2), alleging that the D strict
and the Board (collectively, appellants) had breached the contract and
seeki ng, pursuant to CPLR 7803, either “an order conpelling the
District and/or [the Board] to process and approve the requisitions”
(enmphasi s added) or an order “conpelling the District and, if
required, [the Board], to process the requisitions.” 1In the
decl aratory judgnent causes of action, LPC sought, inter alia, a
declaration that “the District and/or [the Board] [were] required
under |law to process and approve the requisitions” (enphasis added),
as well as declarations that the District and/or the Board were not
entitled to the informati on they sought, had no right to refuse to
process the requisitions and owed LPC paynents for the work approved
by the architects.
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LPC filed a pre-answer notion to dismss the conplaint in action
No. 1 and, shortly thereafter, appellants noved to dism ss the
petition/conplaint in action No. 2. The District also cross-noved in
action No. 1 to order LPC to preserve all of its docunentation, and
LPC noved in action No. 1 to permt it to file Exhibit | under seal on
t he ground that the exhibit contained confidential and proprietary
conpany i nformation

By the order in appeal No. 1, Suprene Court, inter alia, granted
in part LPC s notion to dismss in action No. 1 and dism ssed the
first cause of action and the request for punitive danages, and
granted LPC s notion in action No. 1 to seal Exhibit |I. The court
ot herwi se reserved decision on LPC s remaining requests for relief.
By the judgnent and order (denom nated order) in appeal No. 2, the
court, inter alia, further granted those parts of LPC s notion in
action No. 1 that sought dism ssal of the second, third, sixth and
sevent h causes of action; denied those parts of appellants’ notion in
action No. 2 that sought dism ssal of the petition/conplaint as tine-
barred, dism ssal of the petition/conplaint against the Board, and
di sm ssal of the CPLR article 78 cause of action; and granted LPC
j udgnment on the CPLR article 78 cause of action in action No. 2,
directing the District to “act on the D sputed Paynent Requisitions by
either definitively approving or rejecting them?”

We conclude in appeal No. 1 that the court erred in directing
that a portion of the record in action No. 1 be sealed wi thout first
maki ng a determ nati on of good cause. W further conclude in appea
No. 2 that the court erred in granting those parts of LPC s notion
seeking dism ssal of the third, sixth and seventh causes of action in
action No. 1, in granting LPC judgnent on the CPLR article 78 cause of
action, and in denying that part of appellants’ notion seeking
di sm ssal of that cause of action in action No. 2.

Addressing first the issues raised in appeal No. 1, we reject
appel lants’ contention that the court did not apply the appropriate
standards when ruling on LPC s CPLR 3211 pre-answer notion to dism ss.
Were, as here, a court is considering a pre-answer notion to dismss
made pursuant to CPLR 3211 (a) (1) and (7), the court may |l ook to the
contract docunents (see EBC I, Inc. v Goldman, Sachs & Co., 5 Ny3d 11
19-20 [2005]), and “affidavits may . . . be used under certain
ci rcunst ances, even w thout converting the notion to one for summary
j udgnment under CPLR 3212” (Al bert v Solinon, 252 AD2d 139, 140 [4th
Dept 1998], affd 94 Ny2d 771 [1999]).

Contrary to appellants’ further contention, we conclude that the
court properly granted that part of LPC s notion seeking to dismss
the District’s first cause of action, for breach of fiduciary duty, in
action No. 1. Although that cause of action was pleaded with
sufficient particularity under CPLR 3016 (b) (see Faith Assenbly v
Titl edge of N Y. Abstract, LLC, 106 AD3d 47, 62 [2d Dept 2013]), we
agree with LPC that it “fails to allege conduct by [LPC] in breach of
a duty other than, and independent of, that contractually established
bet ween the parties and is thus duplicative” of the District’s breach
of contract causes of action (Kam nsky v FSP Inc., 5 AD3d 251, 252
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[ 1st Dept 2004]; see NYAHSA Servs., Inc., Self-Ins. Trust v Recco Hone
Care Servs., Inc., 141 AD3d 792, 795 [3d Dept 2016]; cf. EBC 1, Inc.,
5 NY3d at 20). As a result, we further conclude that the court
properly dism ssed the request for punitive danages related to the
first cause of action.

Contrary to appellants’ contention, the court also properly
di sm ssed the request for punitive damages in action No. 1 insofar as
it related to the breach of contract causes of action, thereby
di smi ssing the request for punitive danages in its entirety. As a
general rule, “[p]Junitive damages are not recoverable in a breach of
contract action in which no public rights are alleged to be invol ved”
(2470 Cadillac Resources, Inc. v DHL Express [USA], Inc., 84 AD3d 697,
699 [ 1st Dept 2011], Iv dism ssed 18 NY3d 921 [2012]), because the
pur pose of punitive damages “is not to renmedy private wongs but to
vindi cate public rights” (Rocanova v Equitable Life Assur. Socy. of
U S., 83 Ny2d 603, 613 [1994]). Here, the breach of contract causes
of action do not seek to vindicate public rights but, rather, they
i nvol ve allegations of an ordinary breach of contract between a
private contractor and mrunicipal entities.

Wth respect to appellants’ final contention concerning appea
No. 1, we agree with appellants that the court erred in granting LPC s
notion to file Exhibit |I under seal in the absence of “a witten
finding of good cause, . . . specify[ing] the grounds thereof,” as
required by 22 NYCRR 216.1 (a) (see G yphon Dom VI, LLC v APP Intl.
Fin. Co., B.V., 28 AD3d 322, 324 [1st Dept 2006]; see also Maxi mlnc.
v Feifer, 145 AD3d 516, 517 [1st Dept 2016]). W therefore nodify the
order in appeal No. 1 accordingly, and we remt the matter to Suprene
Court to determ ne whether good cause exists to seal the record with
respect to Exhibit I.

Addressing next the issues raised in appeal No. 2, we reject
appel lants’ contention that the court erred in dismssing the second
cause of action in action No. 1. That cause of action is based on
al l egations that LPC breached PPDS section 11.05 (k), which required
LPC to “[p]rovide regular conparisons of the approved construction
cost estimates with actual costs and submt nonthly reports to the
[ Board] that identify variances between actual and estimted costs.”
According to appellants, the “actual costs” referenced in PPDS section
11.05 (k) are LPC s actual costs. LPC, however, contends that section
11.05 (k) applies only to the District’s actual costs because, in a
sti pul at ed-sum contract such as the one at issue here, the
contractor’s actual costs are irrelevant. Mreover, LPC contends
that, if PPDS section 11.05 (k) applied to LPC s actual costs, that
section would then be in conflict with or render neaningless section
6.8 of the rel evant MDCAs.

Section 6.8 of those MDCAs provides the District with audit and
exam nation rights to any and all records related to the
“ ‘construction contingency’ ” portion of the stipulated sum
Nevert hel ess, that section further provides that, “[n]otw thstanding
anything to the contrary contained herein, the foregoing audit and
exam nation rights do no[t] apply to any records naintai ned by [LPC]
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(or . . . on behalf of [LPC]) with respect to any Project
Adm ni stration Costs or Construction Costs other than records directly
related to the expenditure of the ‘construction contingency.’” " W

agree with LPC that we nust read the PPDS and MDCAs as a whol e and
construe themin such a manner “as to give full meaning and effect to
the material provisions” and “not render any portion nmeani ngl ess”
(Beal Sav. Bank v Sonmer, 8 NY3d 318, 324 [2007] [internal quotation
marks om tted]).

The contract is a stipul ated-sum construction contract. |In such
contracts, “[t]he owner is obligated to pay the contractor the fixed
amount no matter what it costs to finish the work” and, generally,
“the owner is not entitled to review the costs that the contractor
incurs during the project” (L. Franklin Elnore et al., Fundanentals of
Construction Law at 14-15 [2d ed 2013]). Considering the genera
pur pose of the contract and the fact that the MDCAs specifically
provide that the audit rights for construction contingency funds did
not apply to records concerning LPC s “Project Adm nistration Costs or
Construction Costs” unrelated to the construction contingency, we
conclude that the only reasonable way to interpret PPDS section 11.05
(k) is to determne that it applies to the District’s actual costs
only. To hold otherwi se would render the MDCAs’ limtation of the
District’s access to LPC s actual adm nistration and construction
costs meani ngl ess. Indeed, if PPDS section 11.05 (k) applied to LPC s
actual costs, then there would be no need for section 6.8 of the
rel evant MDCAs to grant specific access to actual costs related to the
construction contingency portion of the stipulated sumcontract.
| nasnmuch as section 11.05 (k) did not entitle the District access to
LPC s actual construction costs, LPC did not breach the contract by
refusing to provide that information to the District.

Based on our determ nation, we do not address appellants’
addi tional contention that the court erred in considering parol
evi dence of the parties’ course of conduct in dismssing the second
cause of action.

Appel l ants further contend that the court erred in dism ssing the
third cause of action in action No. 1, and we agree. In that cause of
action, the District alleged that LPC breached PPDS section 15.01 (c),
whi ch provides that LPCis required to provide the Board or its
aut hori zed representatives “access to all docunentation and
i nformati on concerning any Project relating to the bidding, |etting,
and paynent of contracts, as well as any other information that woul d
be available to the NYSED [ New York State Education Departnent] in the
course of its customary auditing and rei nbursenment approval function
concerning any Project.” As with the second cause of action, LPC
contends that PPDS section 15.01 (c) cannot be read to require LPCto
provide information on its adm nistration and construction costs
because that would conflict with or render neani ngl ess section 6.8 of
the rel evant MDCAs. Wiile we agree with LPC s prem se that such a
readi ng woul d render a portion of section 6.8 neaningless, we cannot
reconcile the two provisions as we did with section 6.8 and PPDS
section 11.05 (k). The PPDS requires LPC to disclose to the Board al
information that would be available to the NYSED in an audit, which
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presunmably includes LPC s adm nistration and construction costs, while
the MDCAs provide access to those records only insofar as they concern
the construction contingency portion of the stipulated sum [|nasnuch
as we cannot interpret the contract in such a manner as to render
ei t her provision nmeaningless, the contract, insofar as it concerns the
i nterplay between PPDS section 15.01 (c) and section 6.8 of the

rel evant MDCAs, is anbiguous. W thus conclude that the “docunentary
evi dence submtted [by LPC does not] conclusively establish[ ] a
defense to the asserted clainf] as a matter of |law’ (Beal Sav. Bank, 8
NY3d at 324 [internal quotation marks omtted]), and dism ssal of the
third cause of action pursuant to CPLR 3211 (a) (1) or (7) is not
appropriate. W therefore nodify the judgment and order in appeal No.
2 accordingly.

Rel yi ng on the “well -established principle of contract
interpretation that specific provisions concerning an issue are
controlling over general provisions” (Huen N. Y., Inc. v Board of Educ.
Clinton Cent. Sch. Dist., 67 AD3d 1337, 1338 [4th Dept 2009]; see
generally Miuzak Corp. v Hotel Taft Corp., 1 Ny2d 42, 46 [1956]), our
di ssenting col | eagues concl ude that the specific provisions of section
6.8 of the relevant MDCAs control over the general provisions of PPDS
section 15.01 (c). As a prelimnary matter, we respectfully disagree
with the position that MDCA section 6.8 is a specific provision
denyi ng access to the requested records. There is no doubt that PPDS
section 15.01 (c), which is contained in the article dealing with
“General Covenants of [LPC],” is a general provision providing that
the Board has access to any information that would be available to
NYSED in the event of an audit. Although section 6.8 of the rel evant
MDCAs is a specific provision providing access to records related to
t he construction contingency, its disclainer that it does not apply to
“Project Adm nistration Costs or Construction Costs” unrelated to the
construction contingency is not a specific provision prohibiting
access to such docunents. Rather, it nerely states that the District
cannot rely on section 6.8 as a basis for seeking access to those
records. Moreover, were we to adopt the dissent’s position, it would
render the | anguage in PPDS section 15.01 (c) neaningless if, in fact,
i nformati on concerning adm ni stration and construction costs woul d be
avai lable to NYSED in the event of an audit. Inasnmuch as we may not
interpret the contract in such a nmanner as to render any provision
nmeani ngl ess, we are left with two possible interpretations of the
contract based on conpeting rules of contract interpretation. Under
such circunstances, we conclude that it would be inappropriate to
grant a pre-answer CPLR 3211 notion to dism ss.

To the extent that the sixth and seventh causes of action in
action No. 1 seek declaratory and injunctive relief based on the
claims made in the third cause of action, we conclude that the court
erred in dismssing those two causes of action, and we further nodify
t he judgnent and order in appeal No. 2 accordingly.

Wth respect to the petition/conplaint in action No. 2,
appel l ants contend that the court erred in denying their notion to
di smi ss the petition/conplaint because the notice of claimwas
untinely (see Education Law § 3813 [1]), and the CPLR article 78 cause
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of action was barred by the statute of limtations set forth in CPLR
217 (1). We reject that contention. There was no rejection of
paynment or final and binding determ nation until Decenber 2015, and we
t herefore conclude that the amended notice of claimfiled on January
5, 2016 and the petition/conplaint filed on February 17, 2016 were
timely. Contrary to appellants’ contention, their refusal to make the
paynments upon recei pt of the demands for paynents and their

condi tioning of paynment upon receipt of records that LPC refused to
provi de were not final and binding determ nations. During that tine,
the Board voted to reconsider the requisitions and the District
contended that the requisitions were inproperly submtted to the Board
instead of the District. Those actions “ ‘created an anbiguity .
whether . . . the determ nation [not to approve the requisitions] was
intended to be final’ ” (A.C. Transp. v Board of Educ. of Gty of

N. Y., 253 AD2d 330, 337 [1st Dept 1999], |v denied 93 Ny2d 808 [1999],
gquoting Matter of Biondo v New York State Bd. of Parole, 60 Ny2d 832,
834 [1983]), and whether the clains for paynent were explicitly or
constructively rejected (see G eece Cent. Sch. Dist. v Garden G ove
Landscape, 90 AD3d 1568, 1568 [4th Dept 2011]).

We further reject appellants’ contention that the
petition/conplaint against the Board shoul d be disnm ssed because the
Board was a nere agent of the District. Inasnmuch as we are to
construe the allegations of the petition/conplaint |iberally and
accord LPC the benefit of every favorable inference (see CPLR 3026;
Leon v Martinez, 84 Ny2d 83, 87-88 [1994]), we conclude that LPC has
set forth causes of action against both the Board and the District.

We agree with appellants, however, that the court erred in
awar di ng LPC judgrment on the second cause of action, seeking mandanus
relief under CPLR article 78. LPC did not seek such relief inits
noti on and, noreover, failed to establish that it had a “ ‘clear |ega
right” 7 to that relief (Matter of Brusco v Braun, 84 NY2d 674, 679
[1994]). W further agree with appellants that the court erred in
denying that part of their notion seeking dism ssal of that cause of
action. Were “damages all egedly have been sustained due to a breach
of contract by a public official or governnental body, the claim*®nust
be resol ved through the application of traditional rules of contract
law ” (Matter of Steve's Star Serv. v County of Rockland, 278 AD2d
498, 499 [2d Dept 2000], quoting Abiele Contr. v New York City Sch.
Constr. Auth., 91 Ny2d 1, 8 [1997]; see Kerlikowske v Gty of Buffalo,
305 AD2d 997, 997 [4th Dept 2003]). “Here, since the essence of
[ LPC s] cl ai magainst the appellants is predicated upon their alleged
breach of contract, and since the renedy sought relates to enforcenent
of the contract, mandamus to conpel paynent of the outstanding
[requisitions] does not lie” (Steve's Star Serv., 278 AD2d at 500).

We therefore further nodify the judgnent and order in appeal No. 2
accordingly. W need not convert the proceedi ng under CPLR 103 (c)
into an action to recover damages inasnuch as LPC s remai ni ng causes
of action for breach of contract and declaratory judgnent remain
intact (cf. Steve's Star Serv., 278 AD2d at 500).

Al'l concur except NeMOvER, and CUrRrRaN, JJ., who dissent in part and
vote to nodify in the foll owi ng nenorandum W respectfully dissent
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in part in appeal No. 2. W disagree with our colleagues only to the
extent that we conclude that Suprene Court properly granted that part
of the notion of defendant-petitioner-plaintiff, LPCGmnelli, Inc.
(LPC), seeking dismssal of the third cause of action in action No. 1.
W woul d therefore affirmthe judgnment and order in appeal No. 2 to
that extent. That cause of action is prem sed on allegations that LPC
breached section 15.01 (c) of the Conprehensive Program Packagi ng and
Devel opnent Services Provider Agreenent (PPDS). That section of the
PPDS, |ike section 11.05 (k) of the PPDS upon which plaintiff-
respondent -defendant, City of Buffalo Gty School District (D strict),
prem ses its second cause of action in action No. 1, is a general
provi sion without defined terns. Thus, as the majority concluded with
respect to PPDS section 11.05 (k), we conclude that PPDS section
15.01 (c) nust yield to the nore specific | anguage in the Mster
Design and Construction Agreenents (MDCAs). In other words, for the
same reasons that the majority concluded that the court properly
granted LPC s notion with respect to the second cause of action, we
conclude that the court properly granted LPC s notion with respect to
the third cause of action, i.e., LPC s conpliance with the specific
provi sions of the MDCAs cannot be considered a breach of the genera
provi sions of PPDS section 15.01 (c).

The majority distinguishes PPDS section 11.05 (k) from PPDS
section 15.01 (c) on the ground that the latter section provides that
the District is entitled to “any other information that would be
avai |l abl e to the NYSED [ New York State Education Departnent] in the
course of its customary auditing and rei nbursenent approval function
concerning any Project” (enphasis added), and no simlar |anguage is
found in section 11.05 (k). In our view, however, that is a
distinction without a difference. That portion of PPDS section 15.01
(c) is just as general as the rest of the section, and thus that
general | anguage nust yield to the specific | anguage of section 6.8 of
the MDCAs (see Huen N. Y. Inc. v Board of Educ. Cinton Cent. Sch.
Dist., 67 AD3d 1337, 1338 [4th Dept 2009]). Indeed, the vague
| anguage in PPDS section 15.01 (c) describing sonmething that the NYSED
m ght sonmeday be permitted to access should not be construed as
contract | anguage nore specific than that contained in the MDCAs.
Finally, even if further discovery reveal ed that the NYSED woul d be
entitled to LPC s construction and adm nistrative costs in an audit,
that would not entitle the District to LPC s construction and
adm ni strative costs because such disclosure would be in conflict wth
t he specific |anguage found in section 6.8 of the MDCAs, which
prevails over the nore general |anguage in PPDS section 15.01 (c) (see
generally id.).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



