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Appeal from an order and judgnent (one paper) of the Suprene
Court, Erie County (Catherine R Nugent Panepinto, J.), entered
February 5, 2016. The order and judgnent, inter alia, granted the
notions of defendants to dism ss the conplaint and anended conpl ai nt
agai nst them

It is hereby ORDERED t hat the order and judgnent so appeal ed from
is affirmed w thout costs.

Menorandum  This case arises fromthe term nation of plaintiff’s
enpl oynent as a police officer with defendant City of Buffalo (Gity)
followi ng arbitrati on conducted pursuant to a collective bargaining
agreenent (CBA) between the Gty and defendant Buffalo Police
Benevol ent Association, Inc. (PBA). After a hearing, the arbitrator
found plaintiff guilty of the disciplinary charges pendi ng agai nst her
and that term nation was the appropriate penalty, and the Gty
subsequently termnated plaintiff’s enpl oynent on Cctober 16, 2014.
Plaintiff commenced an action against the Gty and the PBA by filing a
sumrmons and conpl aint (original conplaint) on February 10, 2015.
Plaintiff, however, never served defendants with the origina
conplaint. Instead, on May 21, 2015, plaintiff filed an “anmended”
surmons and amended conpl ai nt (anended conpl ai nt), which was served
upon defendants on May 26, 2015. |In the anended conpl ai nt, which
i ncl uded four causes of action that had been alleged in the origina
conplaint, plaintiff alleged that: (1) the PBA breached its duty of
fair representation; (2) the Cty breached the CBA in term nating her
enpl oynment; (3) defendants conspired to breach the duty of fair
representation and the CBA in order to unlawfully term nate her; and
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(4) the Gty violated her constitutional right to procedural due
process. The anmended conpl aint added a fifth cause of action,
al I eging gender discrimnation by the Gty.

Def endants each noved to dism ss the anmended conpl ai nt agai nst
t hem pursuant to CPLR 3211 (a) (5) and (7) and, before Suprene Court
rul ed on those notions, plaintiff noved pursuant to CPLR 306-b seeking
an order extending the tine within which to serve the origina
conpl aint and deemi ng the original conplaint tinely served nunc pro
tunc. In appeal No. 1, plaintiff appeals froman order and judgnent
that, as relevant here, denied her notion pursuant to CPLR 306-b. In
appeal No. 2, plaintiff appeals froman order and judgnent that, inter
alia, granted defendants’ notions and di sm ssed the original conplaint
and anended conplaint. Because the appeal fromthe order and judgnent
in appeal No. 2 brings up for review the propriety of the order and
judgnment in appeal No. 1, the appeal fromthe order and judgnent in
appeal No. 1 nust be dism ssed (see Smth v Catholic Med. Cir. of
Brookl yn & Queens, 155 AD2d 435, 435 [2d Dept 1989]; see also CPLR
5501 [a] [1]).

Plaintiff contends that the court erred in denying her notion
pursuant to CPLR 306-b seeking an order extending the tinme within
which to serve the original conplaint and deem ng the origina
conplaint tinely served nunc pro tunc, such that the first and second
causes of action would be tinmely. W reject that contention. “If
service is not made upon a defendant within the tinme provided in [CPLR
306-b], the court, upon notion, shall dismss the action w thout
prejudice as to that defendant, or upon good cause shown or in the
interest of justice, extend the tine for service” (id.). It is well
settled that the determnation to grant “[a]n extension of time for
service is a matter within the court’s discretion” (Leader v Maroney,
Ponzi ni & Spencer, 97 Ny2d 95, 101 [2001]). “[A]lthough |aw office
failure and the | ack of reasonable diligence in effectuating service
generally do not constitute good cause, the interest of justice
standard of the statute [is] a separate, broader and nore flexible
provi sion [that may] enconpass a m stake or oversight as long as there
was no prejudice to the defendant” (id. at 102; see Modss v Bat hurst,
87 AD3d 1373, 1374 [4th Dept 2011]). Upon weighing the rel evant
factors with respect to the interest of justice standard, including
the expiration of the statute of limtations with respect to the first
and second causes of action and plaintiff’s failure to nove for an
extension of time for over seven nonths after the service period
expired, we conclude that the court did not abuse its discretion in
denying plaintiff’s notion pursuant to CPLR 306-b (see Leader, 97 NY2d
at 106-107; Moss, 87 AD3d at 1374; see also Matter of Druyan v Board
of Educ. of the City Sch. Dist. of the Gty of N Y., 128 AD3d 617, 618
[ 1st Dept 2015]; Matter of Parrino v New York City Bd. of Stds. &
Appeal s, 90 AD3d 931, 932 [2d Dept 2011]).

Contrary to plaintiff’s contention, we conclude that the court
properly dism ssed the first and second causes of action alleged in
t he amended conpl aint inasmuch as they are untinely. Wth respect to
the first cause of action against the PBA, an action against a union
for breach of its duty of fair representation “shall be commenced



- 3- 950

CA 17-00249
within four nonths of the date the . . . forner enployee knew or
shoul d have known that the breach has occurred, or within four nonths
of the date the . . . forner enployee suffers actual harm whichever

is later” (CPLR 217 [2] [a]; see Mercone v Monroe County Deputy
Sheriffs’ Assn., Inc., 90 AD3d 1698, 1699 [4th Dept 2011]). Inasnuch
as “the second cause of action against [the Cty] is inextricably
intertwined with the breach of the duty of fair representati on cause
of action against the [PBA], it is simlarly governed by the
four-nmonth period of limtations” (Cbot v New York State Dept. of
Corr. Servs., 256 AD2d 1089, 1090 [4th Dept 1998]; see Yoonessi Vv
State of New York, 289 AD2d 998, 999 [4th Dept 2001], I|v denied 98
NY2d 609 [2002], cert denied 537 US 1047 [2002]). Here, plaintiff
suffered actual harmon Cctober 16, 2014 when she was term nated, but
t he amended conplaint, i.e., the only pleading with which defendants
were served, was filed well beyond the applicable four-nonth
[imtations period (see CPLR 217 [2] [a], [b]). By arguing that the
anended conplaint filed on May 21, 2015 was untinely, defendants
clearly were taking the position that May 21, 2015 was the date on
which plaintiff’s clains were interposed.

Plaintiff nonetheless contends that the first and second causes
of action are tinely because her clainms relate back to the origina
conplaint, which was tinely filed before the expiration of the four-
nmonth limtations period (see CPLR 203 [f]). W reject that
contention. Pursuant to CPLR 203 (f), “[a] claimasserted in an
anmended pleading is deened to have been interposed at the tine the
clains in the original pleading were interposed, unless the origina
pl eadi ng does not give notice of the transactions, occurrences, or
series of transactions or occurrences, to be proved pursuant to the
anended pleading.” It is well established that “the ‘linchpin’ of the
relati on back doctrine [is] notice to the defendant within the
applicable limtations period” (Buran v Coupal, 87 Ny2d 173, 180
[ 1995]; see Cole v Tat-Sum Lee, 309 AD2d 1165, 1167 [4th Dept 2003]).
Here, it is undisputed that the original conplaint was never served on
defendants. The original conplaint thus did not give defendants
notice of the transactions or occurrences to be proved pursuant to the
anended conplaint. The clainms in the amended conplaint, therefore,
are neasured for tineliness by service (or filing in this case) of the
anended conpl aint (see Siegel, NY Prac 8 49 at 69 [5th ed 2011]).
“Because no one was served until [after the statute of limtations
expired], there is no basis to conclude that defendant[s] had any idea
that a | awsuit was pending, nuch less that [they] would be . . . naned
[as] defendants,” within the applicable limtations period (Cole, 309
AD2d at 1167-1168; see Cracolici v Shah, 127 AD3d 413, 414 [1st Dept
2015]; see generally Hrsh v Perlmutter, 53 AD3d 597, 599 [2d Dept
2008]).

Wil e the dissent notes that a party may amend a pl eadi ng as of
right “at any tinme before the period for responding to it expires”
(CPLR 3025 [a]), plaintiff did not do so here (cf. Cracolici, 127 AD3d
at 414; Schroeder v Good Samaritan Hosp., 80 AD3d 744, 746 [2d Dept
2011]; O Keefe v Baiettie, 72 AD3d 916, 917 [2d Dept 2010]; see also
CPLR 320 [a]). Plaintiff’s anended conplaint was filed and served
wi t hout | eave of court and outside the tinefranmes of CPLR 3025 (a)
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that permt amendnent without |eave. Plaintiff’s anmendnment thus was
one for which | eave of court was required and, absent the

est abl i shment of the relation-back doctrine, the clains are deened

i nterposed on the date the notion for |eave is served, assunm ng that
the notion is granted (see Vastola v Maer, 48 AD2d 561, 565 [2d Dept
1975], affd 39 Ny2d 1019 [1976]; Calamari v Panos, 131 AD3d 1088, 1090
[ 2d Dept 2015]). Here, even if plaintiff had noved for |eave on My
21, 2015, the date on which she filed the anmended conpl aint, absent

t he rel ati on-back doctrine, that would be the date on which the clains
in the anmended pl eadi ng woul d have been deened to have been

i nterposed. Furthernore, defendants did not waive their right to

di spute the propriety of the amended conpl aint because they did not
accept the anended conpl aint wi thout objection; rather, they noved to
dismiss it inlieu of answering (cf. Jordan v Aviles, 289 AD2d 532,
533 [2d Dept 2001]).

We further conclude that the court properly dismssed the third
cause of action. It is well settled that no i ndependent tort for
civil conspiracy exists in New York; “[r]ather, ‘[a]llegations of
conspiracy are permtted only to connect the actions of separate
defendants with an otherw se actionable tort’ ” (Brenner v Anerican
Cyanam d Co., 288 AD2d 869, 869 [4th Dept 2001]). Thus, although
plaintiff clains that defendants conspired to breach the duty of fair
representation and the CBA in order to term nate her unlawfully,
“conspiracy to commt a tort is not, of itself, a cause of action

, and such [a claim is tine- barred [mhere as here,] the
substantlve tort[s] underlying it [are] time-barred” (Loren v Church
St. Apt. Corp., 148 AD3d 516, 517 [1st Dept 2017]; see generally
Arvanitakis v Lester, 145 AD3d 650, 652-653 [2d Dept 2016]).

We agree with the alternative grounds for affirmance properly
raised by the Gty with respect to the fourth and fifth causes of
action (see generally Parochial Bus Sys. v Board of Educ. of City of
N. Y., 60 Ny2d 539, 544-546 [1983]; Ceary v Walden Galleria LLC, 145
AD3d 1524, 1526 [4th Dept 2016]). The fourth cause of action fails to
state a cause of action (see CPLR 3211 [a] [7]; see generally Merner v
Constantine, 131 AD2d 28, 29-30 [3d Dept 1987]), and the fifth cause
of action is barred by the doctrine of collateral estoppel (see CPLR
3211 [a] [5]; see generally Scipio v Wal-Mart Stores E., L.P., 100
AD3d 1452, 1453 [4th Dept 2012]).

Finally, we agree with the dissent that the court was not
authorized to dismss the conplaint sua sponte (see CPLR 306-b), but
that issue is academc in view of our determ nation that the court
properly dism ssed the original conplaint and anended conplaint in the
order and judgnent in appeal No. 2.

Al'l concur except CentrRA, and CarRni, JJ., who dissent in part and
vote to nodify in the foll owm ng nmenorandum We agree with the
majority that Supreme Court did not abuse its discretion under CPLR
306-b in denying plaintiff’s notion for an extension of tine to serve
the original sumons and conplaint. However, we part ways with the
majority in a nunber of procedural respects, and we therefore dissent
in part.
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We respectfully submt that the court’s sua sponte dism ssal of
the action pursuant to CPLR 306-b “with prejudice” in the absence of
any notion by defendants seeking such relief was done in excess of the
court’s authority. Contrary to the ngjority’s conclusion, this issue
is alinchpin of the analysis at hand, and we respectfully submt that
it cannot sinply be dismssed with the superficial conclusion that it
is “academ c.”

There is no dispute that the original summons and conpl ai nt,
filed on February 10, 2015, was never served. There is also no
di spute that plaintiff filed an amended sumons and anended conpl ai nt
on May 21, 2015 and that defendants were served with those anended
pl eadi ngs on May 26, 2015. On June 15, 2015, defendants noved to
di sm ss the anended conpl ai nt agai nst them on CPLR 3211 (a) (5) and
(7) grounds. The anmended pl eadings are clearly denom nated “ Anended
Summons” and “ Arended Conplaint.” The anended sumons and anended
conplaint was electronically filed and is stanped “NYSCEF Doc. No. 2.7
The original sumons and conplaint is “NYSCEF Doc. No. 1.” Defendants
utilized the electronic filing systemin nmoving to dismss. Thus,
def endants’ contention that they were not, or should not have been, on
notice of the existence of the filed original conplaint is unavailing.

CPLR 306-b provides that, “[i]f service is not nmade upon a
defendant within the tine provided in this section, the court, upon
notion, shall dismss the action without prejudice as to that
def endant, or upon good cause shown or in the interest of justice,
extend the tinme for service.” Here, defendants noved, pre-answer, to
di sm ss based upon CPLR 3211 (a) (5) and (7), not CPLR 306-b.

Plaintiff noved pursuant to CPLR 306-b for an extension of tine to
serve the conpl aint and contended that defendants had wai ved any claim
to dism ssal of the conplaint based upon | ack of personal service.

Def endant s opposed plaintiff’s notion for an extension of time for
servi ce under CPLR 306-b but did not nove to dismss the origina

conpl aint pursuant to CPLR 306-b, although defendant City of Buffalo
asked for such relief in its papers opposing plaintiff’s notion. The
opposi tion papers of defendant Buffal o Police Benevol ent Associ ati on,
Inc. (PBA) are not contained in the record. W conclude that, in the
absence of a notice of notion seeking that affirmative relief, the
court was w thout authority to grant such relief to defendants (see
CPLR 2215; Varlaro v Varlaro, 107 AD3d 1596, 1596 [4th Dept 2013];
Daniels v King & Chicken Stuff, Inc., 35 AD3d 345, 345 [2d Dept 2006];
Torre v Torre [appeal No. 1], 142 AD2d 942, 942 [4th Dept 1988]).
“There is no statutory authority to permt a noving party to anend a
notion that is conparable to the right to amend an answer afforded by
CPLR 3025 (a)” (lacovangel o v Shepherd, 5 Ny3d 184, 187 [2005]). CPLR
306-b contains no authority for the court to dismss a conplaint on
its own notion (see Rotering v Satz, 71 AD3d 861, 862 [2d Dept 2010];
cf. 22 NYCRR 202.21 [e]). Thus, we conclude that the court clearly
exceeded its authority in dism ssing the conplaint without a notion by
defendants (see Matter of Fry v Village of Tarrytown, 89 Ny2d 714, 722
[1997] [In absence of nmotion to dismss, and in view of waiver of
defect by respondents’ failure to raise objection, Suprene Court

| acked the authority to dism ss the proceedi ng sua sponte on the
ground that petitioner did not conmply with CPLR 304]; VSL Corp. v
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Dunes Hotels & Casinos, 70 Ny2d 948, 949 [1998] [“The Appellate
Division acted outside of its authority in sua sponte dism ssing the
conpl aint on forum non conveni ens grounds. Under CPLR 327 (a) a court
may stay or dismiss an action in whole or in part on forum non
conveni ens grounds only upon the notion of a party; a court does not
have the authority to invoke the doctrine on its own notion”]; Matter
of Travelers Indem Co. of Ill. v Nnamani, 286 AD2d 769, 770 [2d Dept
2001] [Reversing order dismssing petition where court had no
authority in absence of notion to change venue required by statute]).

There is another sinple but inportant reason why a request for
relief in reply or opposition papers is inmproper. A request for
relief made in the absence of a notice of cross notion is not a
“motion . . . made upon notice” (CPLR 5701 [a] [2]), so an order
granting or denying the request is not appeal able as of right, and
perm ssion to appeal is necessary (see CPLR 5701 [c]; Blamv Netcher,
17 AD3d 495, 496 [2d Dept 2005]). By contrast, generally, a party may
appeal as of right to challenge the disposition of a notion or cross
nmoti on made on notice (see CPLR 5701 [a]). Thus, by failing to nove
on notice, a defendant not only prejudices a plaintiff by failing to
provi de the required notice, but a plaintiff is then placed in the
unenvi abl e position of attenpting to appeal froman order that, froma
techni cal point of view, is not appeal able as of right. Although this
issue is not presented in this appeal, it nonetheless illustrates the
i npropriety of the procedural m ssteps taken here. Thus, we concl ude
that the court erred in sua sponte dism ssing the conplaint “wth
prej udice.”

Def endants al so did not nove to dism ss on the ground that
plaintiff failed to obtain personal jurisdiction (see CPLR 3211 [a]
[8]). It is axiomatic that, if a defendant noves to dism ss pre-
answer w thout raising the defense of |ack of personal jurisdiction,
the defense is waived (see CPLR 3211 [e]; Addesso v Shentob, 70 Ny2d
689, 690 [1987]). The majority does not address plaintiff’s waiver of
personal jurisdiction contention, although it was directly raised in
Suprene Court and briefed by plaintiff on appeal. In any event, we
fail to see how by noving only on CPLR 3211 (a) (5) and (7) grounds,
def endants did not wai ve any objection based on a | ack of persona
jurisdiction with respect to the | ack of service of the origina
conplaint. Thus, we conclude that defendants wai ved any objection or
defense with respect to |l ack of personal jurisdiction and, to the
extent the court dism ssed the conplaint on this ground, the court
al so erred.

We al so disagree with the majority that plaintiff’'s first and
second causes of action are tinme-barred. There is no dispute that
plaintiff was term nated from her enpl oynent on October 16, 2014.
Thus, with respect to the first and second causes of action, plaintiff
was required to comrence her action within four nonths of such
term nation (see CPLR 217 [2] [a]). Here, it is undisputed that
plaintiff filed the original sunmons and conpl aint on February 10,
2015, within the four-nonth period. This filing commenced the action
and tolled the statute of limtations (see CPLR 203 [c]).
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A party may anend a pleading without | eave of court at any tine
before the period for responding to it has expired (see CPLR 3025
[a]). On May 21, 2015, plaintiff filed an anended sumons and
conplaint. This anmendnent did not add a new party or otherw se change
the nanes or identities of the defendants nanmed in the origina
pl eadi ngs. Instead, the amendnent added a fifth cause of action
agai nst the PBA based upon an alleged violation of 42 USC § 1981.
Using the date of the filing of the anmended conplaint as the
commencenent date for statute of limtations purposes with respect to
the first and second causes of action, the ngjority concludes that the
new cause of action in the amended conpl ai nt does not relate back to
the original. W respectfully disagree and therefore further dissent
in part.

As a result of the Legislature’ s decision in 1992 to convert New
York to a conmencenent-by-filing system (see CPLR 304), as conpared to
a commencenent - by-servi ce system under CPLR 203 (c) the nmonent of
commencenent by filing “constitutes the crucial date for determ ning
whether the [s]tatute of [I]imtations is satisfied” (Matter of Spodek
v New York State Conmr. of Taxation & Fin., 85 Ny2d 760, 763 [1995]).
“As a result, service of process on the defendant no | onger narks
interposition of a claimfor [s]tatute of [I]imtations purposes”

(id.).

The anendnment of a conplaint to assert a new cause of action may
be all owed, even where it would be tinme-barred standing alone, if the
new cause of action relates back to the facts, circunstances and proof
underlying the original conplaint (see Caffaro v Trayna, 35 NY2d 245,
249 [1974]; Pinchback v Gty of New York, 51 AD2d 733, 733-734 [2d
Dept 1976]). The CPLR 203 (f) “relation-back doctrine” permts a
plaintiff “to interpose a claimor cause of action which would
ordinarily be tinme-barred, where the allegations of the origina
conpl ai nt gave notice of the transactions or occurrences to be proven
and the cause of action would have been tinely interposed if asserted
in the original conplaint” (Pendleton v City of New York, 44 AD3d 733,
736 [2d Dept 2007]). We note that the majority incorrectly relies
upon cases that involve attenpts to invoke the CPLR 203 (b) rel ation-
back doctrine to add a new party in an anended pl eading (see Buran v
Coupal , 87 Nvya2d 173, 177-178 [1995]; Cole v Tat-Sum Lee, 309 AD2d
1165, 1167 [4th Dept 2003]). The multi-pronged analysis of the
rel ati on-back doctrine with respect to adding a new defendant is a
creature of the conmmon | aw (see Mondell o v New York Bl ood
Cr.--Geater N Y. Blood Program 80 Ny2d 219, 226 [1992]). All three
prongs nust be nmet for the CPLR 203 (b) rel ation-back remedy to be
operative with respect to adding a new defendant (see id.). The
rel ati on back of anendnents addi ng new defendants inplicates nore
serious policy concerns than sinply the relation back of new causes of
action under CPLR 203 (f) (see Buran, 87 Ny2d at 178). Here, however,
plaintiff made no attenpt to add a new party, and thus the majority’s
mul ti-pronged common-| aw anal ysis is inappropriate.

“A claimasserted in an anended pleading is deened to have been
interposed at the tine the clains in the original pleading were
i nterposed, unless the original pleading does not give notice of the
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transacti ons, occurrences, or series of transactions or occurrences,
to be proved pursuant to the amended pl eading” (CPLR 203 [f]). It is
a long-established and “well-settled rule of pleading that where an
anended pleading is served, it takes the place of the origina

pl eadi ng, and the action proceeds as though the original pleading had
never been served” (New York Insulated Wre Co. v Westinghouse Elec. &
Mg. Co., 85 Hun 269 [1st Dept 1895] [enphasis added]). Although the
majority offers the superficial conclusion that plaintiff’s anmended
conplaint was filed and served “outside the tineframes” of CPLR 3025
(a), it offers no analysis or specifics as to what tine franme applied
to the anended conplaint, when that tinme frame expired, and what the
triggering event was that started any such tinme frame. The applicable
triggering events for anendnment of a pleading wthout |eave of the
court are service of the amended pl eading within 20 days after service
of the pleading; at any tinme before expiration of the period for
respondi ng; or within 20 days of a pleading responding to the origina
pl eadi ng (see CPLR 3025 [a]). None of those events occurred here with
respect to the original conplaint. The majority al so concludes that
def endants did not waive any objection to the “propriety” of the
anended conpl ai nt because they noved pursuant to CPLR 3211 (a) (5) and
(7). However, neither of those grounds chall enged the procedura
“propriety” of the filing or service of an anmended conpl ai nt.

Def endants’ novi ng papers failed to so nuch as nention CPLR 3025 or
any inpropriety with the amendnment of the conplaint.

Here, defendants sinply assunme that the conmencenent of the
action by the original filing di sappeared or was sonehow purged by the
failure to serve the original summons and conplaint and the filing and
service of the anended conplaint. Wile the conplaint nay have been
superseded by the anmended conplaint, the comrencenent of the action
was not and clearly could not have been superseded by the anended
conplaint. Defendants and the majority conflate the concepts of
commencenent by filing with obtaining personal jurisdiction by service
of process. The Legislative change froma comencenent - by-service
systemto a comencenent-by-filing system segregated these concepts
and made them nutual |y exclusive. Under the new system problens with
service no |longer prevent tinely comencenent of an action.

In summary, we concl ude that defendants wai ved any objection
based upon | ack of service of the original conplaint; the court
exceeded its authority in sua sponte dism ssing the original
conplaint; pursuant to CPLR 203 (f) the anended conplaint, which only
added a new cause of action and not a new party, relates back to the
timely commencenent of the action by the filing of the origina
conplaint; and the first and second causes of action are not timne-
barred. W would therefore nodify the order and judgnent in appea
No. 2 accordingly.

We concur with the majority with respect to the dism ssal of the
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third through fifth causes of action.

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



