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Appeal from an order of the Suprene Court, Onondaga County
(Gegory R Glbert, J.), entered January 20, 2017. The order denied
defendants’ notion for sunmary judgnment dismissing plaintiff’s
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this medical mal practice action, defendants
appeal froman order denying their notion for sumary judgnent
dism ssing the conplaint. W affirm Plaintiff conmenced this action
seeki ng damages for injuries she allegedly sustained as a result of a
del ay in diagnosing her breast cancer. On July 3, 2013, plaintiff
presented to defendant Ravi Adhi kary, M D. after she and her genera
practitioner had discovered a lunp in her left breast. Plaintiff
underwent bil ateral mammograns, mamograns with nmagni fication, and
bilateral ultrasounds. Adhikary reviewed and interpreted the imaging,
finding that there were “likely benign cystic lesions in [plaintiff’s]
breast,” including a “pal pable area” that was approximately six
centinmeters by four centineters in size in the left breast. Adhikary
classified the | esions as “probably benign,” and recommended t hat
plaintiff have follow up imaging performed in six nonths. Adhikary
did not conduct a biopsy. Plaintiff had follow up inmagi ng perforned
six nmonths |l ater, and defendant Katherine Wller, D.O reviewd and
interpreted the study. WIIler found “nunerous conplicated cysts,
clustered mcrocysts, and conplex cystic areas in both breasts[,] and
no suspicious |lesion was seen in either breast[].” She recomended
that plaintiff have followup imaging perfornmed in July 2014. Wller
did not conduct a biopsy. Plaintiff did not have foll ow up i mgi ng
performed in July 2014, and she was di agnosed with stage four breast
cancer during a hospital stay in May 2015. The cancer had
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net astasi zed to other parts of her body, and plaintiff’s diagnosis was
term nal

Plaintiff does not dispute that defendants nmet their initial
burden on their notion, and defendants’ sole contention on appeal is
t hat Suprene Court erred in determining that the affidavit of
plaintiff's expert raised a triable issue of fact sufficient to defeat
defendants’ notion. W reject that contention. Were, as here, a
nonnovant’s expert affidavit “squarely opposes” the affirmation of the
novi ng parties’ expert, the result is “a classic battle of the experts
that is properly left to a jury for resolution” (Bl endowski v Wese, —
AD3d — — 2018 NY Slip Op 00973, *2 [4th Dept 2018] [interna
quotation marks omtted]). This is not a case in which plaintiff’s
expert “msstate[d] the facts in the record,” nor is the affidavit
“ *vague, conclusory, [or] speculative ” (Qcchino v Fan, 151 AD3d
1870, 1871 [4th Dept 2017]; see Diaz v New York Downtown Hosp., 99
NY2d 542, 544 [2002]).
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