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Appeal from a judgnment of the Suprenme Court, Erie County
(Christopher J. Burns, J.), rendered April 23, 2015. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the second
degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of robbery in the second degree (Penal Law
§ 160.10 [1]). Contrary to defendant’s contention, the People
conplied with their obligation to be ready for trial within six nonths
of the commencenent of the crimnal action (see CPL 30.30 [1] [a]).
The Peopl e concede a 154-day prereadi ness delay, and we agree with the
Peopl e that there was no postreadi ness delay. Defendant’s chall enge
to the tinme period fromApril 4, 2014 to June 10, 2014 is raised for
the first tinme on appeal and thus is not preserved for our review, and
we decline to exercise our power to review it as a matter of
discretion in the interest of justice (see People v Rivera, 223 AD2d
476, 476 [1lst Dept 1996], |v denied 88 Ny2d 852 [1996]). The period
of alleged postreadi ness delay from June 10, 2014 to Septenber 2, 2014
is not chargeable to the Peopl e because the Peopl e exercised due
diligence in securing defendant’s return to Erie County as soon as
practi cabl e once he was | ocated in Texas (see CPL 30.30 [4] [e]). The
record therefore establishes that “the total period of time chargeable
to the People is |less than six nonths” (People v Hewitt, 144 AD3d
1607, 1608 [4th Dept 2016], |v denied 28 NY3d 1185 [2017] [i nternal
guotation marks omtted]).

Contrary to defendant’s contention, Suprene Court did not abuse
its discretion in denying his three notions for a mstrial. “ ‘The
deci sion whether to declare a mstrial necessarily rests in the broad
di scretion of the trial court, which is best situated to consider al
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the circunstances, and its determnation is entitled to great weight
on appeal’ ” (People v Smth, 143 AD3d 1005, 1005 [2d Dept 2016], Iv
deni ed 28 NY3d 1189 [2017]).

Finally, viewing the evidence in light of the elenments of the
crine as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not against the weight of the
evi dence (see generally People v Bl eakl ey, 69 Ny2d 490, 495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



