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Appeal from a judgment of the Monroe County Court (Victoria M
Argento, J.), rendered Decenber 4, 2014. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
attenpted nurder in the second degree, assault in the first degree,
crimnal use of a firearmin the first degree (two counts) and
crimnal sexual act in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |l aw by reversing those parts convicting
def endant of attenpted nurder in the second degree, assault in the
first degree and crimnal use of a firearmin the first degree under
counts two, three and six of the indictnment, and vacating the
sent ences i nposed thereon, and as nodified the judgnent is affirned
and a new trial is granted on those counts.

Menor andum  Def endant appeals froma judgnent convicting him
following a jury trial of murder in the second degree (Penal Law
§ 125.25 [1] [count one]), attenpted nurder in the second degree
(88 110.00, 125.25 [1] [count two]), assault in the first degree
(8 120.10 [1] [count three]), crimnal use of a firearmin the first
degree (8 265.09 [1] [a] [count six]), crimnal sexual act in the
first degree (8 130.50 [1] [count seven]), and a second count of
crimnal use of a firearmin the first degree (8 265.09 [1] [Db] [count
eight]). Counts one, two, three and six relate to the shooting of two
peopl e, one of whom di ed, while counts seven and eight are related to
def endant’ s sexual assault of his then girlfriend at gunpoint the
ni ght before the shooti ng.

W agree with defendant that County Court erred in refusing to
charge the jury on the defense of justification insofar as it rel ated
to counts two, three and six. The evidence at trial established that
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def endant was arrested in the spring of 2013 for sexually abusing a
12-year-old girl. Shortly thereafter, defendant was shot in broad
dayl i ght outside of his hone, and the girl’s father and uncle were
arrested for that shooting. Several nonths |ater, defendant came hone
fromwork for an early lunch and observed a snmall group of people
out si de assisting defendant’s girlfriend by packing a noving truck

wi th her belongings. Included in that group was the brother of
defendant’s girlfriend, Martin Moore, and Wil esy Al varez, the nother
of the sexual abuse victimand More’'s girlfriend at the

tinme.

Def endant testified at trial that, as he stopped his vehicle on
the street in front of his apartnent, Moore approached himin an
aggressive manner while holding sonething in his hand. Fearing that
he was about to be shot again, defendant pulled out a gun that he
carried with himfor protection and opened fire on More. One of the
bull ets struck More, who ran into the house. Another bullet struck
Alvarez in the head and killed her as she was sitting in the driver’s
seat of Moore’'s vehicle. Defendant fired additional shots at More as
he chased himinto the house. Mdore ran into the attic, and defendant
| eft the house after running out of ammunition. The police found and
arrested defendant the next day.

According to defendant, he intentionally shot at More in self-
defense, but he did not see Alvarez in the vehicle and did not intend
to shoot her. In fact, defendant testified at trial that he did not
even realize that Al varez had been shot. However, Moore testified
that, after defendant shot him Alvarez yelled sonething, whereupon
def endant fired another shot, the one that evidently struck Al varez.

I n considering whether the trial court’s charge to the jury was
adequate, we rnust consider the record in the |light nost favorable to
def endant (see People v Padgett, 60 Ny2d 142, 144 [1983]). *“[I]f on
any reasonabl e view of the evidence, the fact finder m ght have
deci ded that defendant’s actions were justified, the failure to charge
t he defense constitutes reversible error” (id. at 145; see Penal Law
8 35.15 [2] [a], [c]; People v Maher, 79 NY2d 978, 982 [1992]).

Here, viewing the evidence in the light nost favorable to
def endant, we conclude that “it would not have been irrational for the
jury to credit . . . defendant’s account of the incident” (People v
Irving, 130 AD3d 844, 845 [2d Dept 2015]; cf. People v CGentile, 23
AD3d 1075, 1075 [4th Dept 2005], |Iv denied 6 NY3d 813 [2006]).
Al t hough defendant’s claimthat he shot More in self-defense is
dubi ous, a trial court is required to give the justification charge
even where the defendant’s version of events is “extraordinarily
unlikely” (People v Smth, 62 AD3d 411, 411 [1st Dept 2009], |v denied
12 NY3d 929 [2009]). W note that the jury evidently struggled with
its verdict inasnuch as it deliberated for nore than two days before
reaching a verdict, and it requested readbacks of |arge portions of
t esti nony.

W reject the People’s contention that defendant was not entitled
to the justification charge because he had a duty to retreat. Under
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the circunstances of this case, the questions whether defendant coul d
have retreated or was under a duty to retreat are questions of fact to
be determined by the jury (see e.g. People v Berk, 88 Ny2d 257, 267

[ 1996], cert denied 519 US 819 [1996]; People v Daniel, 35 AD3d 877,
878 [2d Dept 2006], |v denied 8 NY3d 945 [2007]; cf. People v Al ston,
104 AD2d 653, 654 [2d Dept 1984]). W thus conclude that the court
shoul d have granted defendant’s request to charge the jury on the
defense of justification with respect to counts two, three and si x.

W reject defendant’s contention, however, that the court should
have charged the jury on the defense of justification with respect to
count one, charging nurder in the second degree. The justification
def ense does not apply to the intentional nurder of Al varez, who was
shot while sitting in More's vehicle and posed no concei vabl e threat
to defendant. The court did not instruct the jury on transferred
intent, and the People’ s theory, as set forth in the indictnment and
argued at trial, was that defendant intentionally shot and killed
Alvarez. As noted, defendant testified that he shot at More in self-
defense and that he did not even know that Alvarez had been shot. |If
the jury had believed defendant’s testinony, it would have acquitted
hi m of intentional nurder inasnmuch as he testified that he did not
intend to kill Alvarez. Because the jury convicted defendant of
murder in the second degree, we nust presune that it followed the
court’s instructions and concl uded that defendant intended to kil
Alvarez. O course, if defendant intended to kill Alvarez, then he
was not justified in doing so inasmuch as she posed no threat to him

Def endant further contends that the verdict with respect to
counts seven and eight is against the weight of the evidence. W
reject that contention. The testinony of defendant’s girlfriend
concerning the sexual assault perpetrated agai nst her by defendant was
not incredible as a matter of |aw, and defendant’s denial of the
assault presented the jury with a credibility determ nation. The jury
credited the victinis testinony, which was corroborated by the fact
that the norning after the assault she secreted her children away and
attenpted to nove out of the residence she had shared with defendant.
It was during that attenpt to nove that defendant shot two of the
people at the residence. Viewing the evidence in Iight of the
el enents of the crines in counts seven and ei ght as charged to the
jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we concl ude
that the verdict is not against the weight of the evidence with
respect to those counts (see generally People v Bl eakl ey, 69 Ny2d 490,
495 [1987]).

Ent er ed: March 16, 2018 Mark W Bennett
Cerk of the Court



