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Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered March 15, 2013. The judgnent convicted
def endant, upon a nonjury verdict, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a nonjury verdict of manslaughter in the first degree (Penal Law
§ 125.20 [1]). Defendant’s cell phone was |ocated when the police
contacted defendant’s cell phone service provider to “ping” the cel
phone. The police found the cell phone in a backpack under a cot at a
certain residence on Zinbrich Street in Rochester, and the contents of
t he backpack hel ped themto identify defendant as the perpetrator of
t he homi ci de herein. Defendant contends that County Court erred in
denying that part of his omibus notion seeking to suppress evidence
obtained via the pinging of his cell phone. According to defendant,
he had a reasonabl e expectation of privacy in the real-time |ocation
of his cell phone and that, to effect a real-tinme ping of the cel
phone legally, the police were required to obtain a warrant. In
defendant’s view, without the illegal pinging of his cell phone and
t he evidence obtained as a result thereof, there was no trial evidence
identifying himas the perpetrator. Even assum ng, arguendo, that the
pi ngi ng of defendant’s cell phone constituted a search inplicating the
protections of the Federal and State Constitutions (see US Const
Fourth Amend; NY Const, art |, 8 12), we conclude that any error in
failing to suppress the evidence obtained as a result of the pinging
is harm ess inasnuch as the proof of defendant’s identity was
overwhel m ng and there is no reasonable possibility that defendant
ot herwi se woul d have been acquitted (see generally People v Crimmns,
36 Ny2d 230, 237 [1975]). Simlarly, even assum ng, arguendo, that
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the court erred in determ ning that defendant abandoned the backpack

and its contents, we further conclude that any such error is harniess
(see id.).

Contrary to defendant’s contention, the sentence is not unduly
harsh or severe.
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