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Appeal from an order of the Suprenme Court, Chautauqua County
(Frank A. Sedita, Ill, J.), entered Decenber 12, 2016. The order
denied the notion of plaintiffs for partial sumary judgnent and
granted the cross notions of defendants for summary judgnent
di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum Plaintiffs are ot owners in the Chautauqua Escapes
residential subdivision in the Town of North Harnony, County of
Chaut auqua. Defendant Chautauqua Escapes Associ ation, |nc.
(Association) is a not-for-profit corporation conprised of property
owners within the subdivision and, inter alia, enforces the
“Decl aration of Protective Covenants, Conditions, Restrictions,
Easenents, Charges and Liens - Chautauqua Escapes” for the subdivision
(Declaration). In 1999, defendant Board of Directors of Chautauqua
Escapes Association, Inc. (Board) resolved to waive any assessnents on
two | ots owned by defendant Canp Chautauqua, Inc. (Sponsor), the
entity that originally devel oped the subdivision and incorporated the
Associ ation. Plaintiffs commenced this action and asserted two causes
of action. The first cause of action advanced a breach of contract
t heory seeking damages from inter alia, the Sponsor on behalf of the
Associ ation for various unpaid assessnents for the period covering
1999- 2015 and for the alleged failure of the Sponsor to keep one of
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the anmenities, i.e., the Lodge building, in good repair as required by
the Declaration and the Use of Facilities Agreenment. The second cause
of action alleged a breach of fiduciary duty by the Board. Plaintiffs
nmoved for partial sunmary judgnment, and defendants cross-noved for
sumary judgnent dism ssing the conpl aint against them  Suprene Court
denied plaintiffs’ notion and granted defendants’ cross notions,
relying extensively on the business judgnent rule (see 19 Pond, Inc. v
Gol dens Bridge Comrunity Assn., Inc., 142 AD3d 969, 970 [2d Dept
2016]). We affirm but our reasoning differs fromthat of the court.

In cross-noving for summary judgnent, the Sponsor asserted that
plaintiffs |acked standing to bring any clains “on behal f” of the
Association. The court did not expressly decide the standi ng aspect
of the Sponsor’s cross notion, and we therefore deemit denied (see
Brown v U.S. Vanadi um Corp., 198 AD2d 863, 864 [4th Dept 1993]).

Al t hough the Sponsor is not aggrieved by the court’s order and thus
did not cross appeal (see generally id.), we conclude that the Sponsor
may properly raise the issue of standing as an alternate ground for

af firmance on appeal (see Layaou v Xerox Corp., 298 AD2d 921, 922 [4th
Dept 2002]). Wth respect to the issue of plaintiffs’ standing, we
begin by observing that plaintiffs’ attenpt to recover danages from

t he Sponsor on behalf of the Association is a purely derivative claim
(see Tae Hwa Yoon v New York Hahn Wl ee Church, Inc., 56 AD3d 752,
753-755 [2d Dept 2008]). Inasnuch as the record establishes that
plaintiffs seek to vindicate the Association’s rights and recover
damages on behal f of the Association, plaintiffs’ breach of contract
cause of action had to be, but was not, asserted in the context of a
derivative action brought by at |east 5% of the Association nenbers
(see NNPCL 623 [a]). The conplaint also fails to set forth with
particularity the efforts of plaintiffs to secure the initiation of a
derivative action by the Association’s Board or the reason for not
maki ng such effort (see NNPCL 623 [c]). W therefore conclude that
plaintiffs | acked standing to assert any derivative clainms on behalf
of the Association (see Matter of St. Denis v Queensbury Baybridge
Honeowners Assn., Inc., 100 AD3d 1326, 1326 [3d Dept 2012]). Thus,
the clains for damages in the first cause of action, asserted agai nst
t he Sponsor on behalf of the Association and in one instance agai nst

t he Sponsor and the Board, were properly dism ssed.

In any event, even assum ng, arguendo, that plaintiffs had
standing with respect to the claimin the first cause of action
agai nst the Sponsor on behalf of the Association for past assessnents
al l egedly due on lots #138 and #139 for the period from 1999-2013, we
conclude that the all eged breach of the Declaration occurred in 1999
when the Board resol ved to waive those assessnents. Thus, the court
properly determned that plaintiffs’ entire claimfor those past due
assessnments was tinme-barred (see CPLR 203 [a]; 213 [2]; Henry v Bank
of Am, 147 AD3d 599, 601-602 [1lst Dept 2017]).

Wth respect to plaintiffs’ claimfor damages fromthe Sponsor
and the Board in the first cause of action for increasing paynent to
t he Sponsor in 2013-2015 w thout satisfactory evidence of actua
expenses incurred by the Sponsor, we conclude that section 11.03 of
t he Decl aration precludes any such recovery. That section provides
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that “[n]Jo liability shall attach to the Sponsor[,] the Association
(or any officer, director, enployee, Menber, agent, commttee or
commttee nenber) or to any other person or organization for failure
to enforce the provisions of the Declaration.” W therefore concl ude
that the court properly dismssed that claim

Plaintiffs cause of action alleging breach of fiduciary duty by
the Board fails to allege any acts on the part of the Board nenbers
that were separate and apart fromtheir collective actions taken on
behal f of the Association (see 20 Pine St. Honmeowners Assn. v 20 Pine
St. LLC, 109 AD3d 733, 735-736 [1st Dept 2013]), and thus that cause
of action is also precluded by section 11.03 of the Declaration and
was properly di sm ssed.

We have considered plaintiffs’ remaining contentions and concl ude
that none requires nodification or reversal of the order.

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



